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PREFACE

The author has long felt that the farmer ought to have prepared

for him a law book which would especially meet his needs. The farmer

is not situated so that he can attend evening law classes or other schools

where instruction in law is given, yet almost no one else is liable to

encounter a greater variety of legal problems, and he has sufficient

leisure time during the year to acquire a practical knowledge of the

law if it were in such form as to be available in his own home and

by his own fireside. The author has been engaged in the preparation

of other law books and articles up to this time, but at last he has found

time to take up the preparation of a manual of the law for the use of

farmers in their homes and in agricultural colleges (as soon as the

latter awake to the necessity of teaching law).

The whole of private substantive law is treated in this book. This

includes all the rights of men for which the state will provide remedies,

as well as the rights to such remedies, the methods by which the state

aids and protects such rights alone being omitted. The farmer is liable

to have arise a question involving any branch of private substantive

law, and therefore he should know something about all of it. He need

not fear that there may possibly be a great domain of law outside of

this book which might greatly affect his case if he could only know

about it. However, the farmer is more likely to have questions involv-

ing certain branches of the law than others. The branches of the law

he is least likely to need receive the shortest treatment, and the branches

he is most likely to need, the longest treatment. Public substantive law

is not treated in this book, for it concerns society as a whole rather than

the individual farmer. The methods by which his antecedent and reme-

dial rights are aided and protected, or adjective law, is also not treated

herein. If the farmer finds that he must have a lawsuit, he had probably

better engage a reputable attorney. He could appear for himself, but

the law of pleading, practice, and evidence is so technical (perhaps un-

necessarily so), that it would probably be advisable to allow an attorney

to handle his case in those respects. This book tells the farmer what
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his legal rights are. It tells hira what he can require from his neigh-

bors, both in the matter of forbearing to do things and in the matter

of positive acts. It also tells him what his neighbors can require from

him. If he follows its principles he will not violate the rights of his

fellowmen and he ought to be able to keep his fellowmen from violat-

ing his own rights. Even if he should be guilty of a legal wrong to

his fellowmen, or they to him, if he will follow the principles of this

book, he will know how to restore or redress the same. If he never

commits a legal wrong and is never wronged legally, or if when either

occurs he is able to adjust the same with the other party, he will not

need to consult a lawyer. If he can't do this he ought to employ some

one to help him.

Teachers, in using this book in agricultural colleges, would do well

to ask their students to read some of the cases cited. These can be

found in either public or private law libraries, or in special collections

of cases which have been published. If there is manifested a demand

sufficient to warrant such publication, the author will select and publish

a special collection of adjudicated cases to accompany this volume.

In the back part of this book will be found legal forms, examina-

tion and review questions (or problems), a glossary, and an index. The

legal forms will be found helpful, not only as illustrations, but as actual

models by which desired instruments may be drawn up. The concrete

questions will give the student of this book a chance to test the accuracy

of his reading, as well as interesting topics for discussion. The glossary

will afford a ready explanation of any terms which may not be under-

stood. Some of these terms are more fully explained in the text. The

index is not so long as to be cumbersome, but yet is long enough to

furnish a complete guide to the subject-matter of the text.

H. E. W.
University of Minnesota College of Law.
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PRIVATE SUBSTANTIVE LAW.

CHAPTER I.

INTRODUCTION.

I. Human Law.

A. Rights enforced by other authority than the state.

B. Rights enforced by state authority.

(I) Substantive Law, § 1-2.

(A) Antecedent legal rights, § 3.

1. In rem, § 4.

a. Public, § 5.

b. Private, § 5.

(1) Personal safety, § 6.

(3) Liberty, §6.

(3) Society and control of family,

etc., § 6.

(4) Reputation, § 6.

(5) Immunity from fraud, § 6.

(6) Advantages open to the com-

munity, § 6.

(7) Property, § 6.

(a) Real, § 6.

(b) Personal, §6.

Relating to chattels

real.

Relating to chattels

personal.

Corporeal.

Incorporeal — not
created by con-

tract, etc.

2. In personam, § 4.

a. Public,

b.' Private.

(1) Personal property, § 6.

(a) Contracts, §6.

(b) Quasi contracts, §6.
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(B) Remedial legal rights, §3.

1. In personam,

a. Public.

b. Private.

(1) Preventive.

(2) Redressive (Personal Prop-

erty), §6.

(II) Adjective Law, or Procedure.

(A) Pleading.

(B) Evidence.

(C) Practice.

§ I. Substantive Law.

Substantive law is the term used to denote the sum total of

the rules regarding the legal rights of men, both ante-

cedent and remedial.

" Law is that part of the established thought and habit,

which has been accorded general acceptance, and which is

backed and sanctioned by the force and authority of the

regularly constituted government of the body politic."

Law, in its broadest sense, has been made to refer to the

divine order which pervades both the inanimate universe

and the actions of rational beings, and when the reference

has been to human action the term has been made to refer

to both those rules of society not enforced by state author-

ity and to those thus enforced ; but rules enforced by state

political authority are alone properly called laws. The gen-

eral term which embraces these laws is positive law. Law,
in its true sense, is a rule of human conduct. It runs like

a boundary line between every man's life and the lives of

his fellowmen. It tells every man what his fellowmen must
or must not do for him, and what he must or must not do
for his fellowmen. Whatever conduct he may require from
his fellowmen is called a legal right. Whatever conduct he

owes his fellowmen is called a legal duty if the same is

negative in character, and a legal obligation if positive in

character. Positive law is divided into substantive law and
adjective law. Substantive law is the law which defines

antecedent legal rights and provides remedial rights for
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their enforcement. Adjective law is the law which specifies

the ways in which remedial rights will be enforced. By a

process of elimination we have at length arrived at sub-

stantive law. Substantive law includes both public and
private legal rights. By a further process of elimination

we shall exclude public rights. Then we shall have private

substantive law, which is the subject-matter of this hand-

book, and which includes all the law affecting the legal

rights of men as individuals.

§ 2. Legal Rights.

A legal right is the conduct (as respects either the person or

external things) to which one person is entitled from
another, or others, by state political authority.

The subject-matter of substantive law is legal rights.

Substantive law includes nothing but legal rights, and all

legal rights are included in substantive law. To know legal

rights, therefore, is the one way to know substantive law.

A right becomes a legal right only when the political

authority of the state can be invoked to see that it is

respected. The business of the courts organized by the

state for the administration of justice is to maintain the

equilibrium of legal rights. If no one ever violated an-

other's legal right there would be no business for the

courts, but the moment anyone does thus violate another's

legal right; that is, the moment he fails to do or to refrain

from doing anything to which his fellowman is entitled, the

strong arm of the law reaches out and compels him to do
what he can to redress his legal wrong. This compelling

power of the state acts in two ways, before any legal wrong
as a restraining force, because anyone thinking of wrong-

doing knows that such power stands ready to protect the

legal right he plans to violate, and after the legal wrong as

a coercing force by the actual process of the law. Every
legal right has at least three, and some have four, elements

:

The conduct, (the object to which the conduct relates), the
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person entitled to such conduct, the person from whom such
conduct is due.

Such rules of social conduct as the rules of fashion, of

etiquette, and of honor are enforced by public opinion only.

They are outside of substantive law. The political author-

ity of the state does not stand back of them. A violation of

the right to have a woman or man dress according to

fashion, or to have a man take off his hat when addressing

a lady, or to observe certain table manners, may be pun-
ished by public opinion, and thus the right is more likely to

be respected, but the violator cannot be sued at law for

such violation. So there are rights of members of the

family, of schools, of literary, political, religious, and other

clubs, leagues and associations which are enforced by pub-
lic opinion and various sanctions other than legal. But the

political power of the state does not stand ready to redress

any violations of the same, and consequently they are not

legal rights. The violator runs no risk of a judgment in

a law-suit; the injured party has no right to sue at law.

We are concerned only with legal rights.

How have rights become legal ? Some rights which men
in the past have generally claimed for themselves have been
recognized by the state, as the agent of the majority of the

people in the state, and made legal by the state's providing

some remedy for their enforcement either by means of its

law courts or by means of legislative enactment. The ma-
jority of the people in the state have created other rights

by declaring the same in legislative enactments and provid-

ing remedies for their enforcement. The rules, or prin-

ciples, of law which state the legal rights recognized by the

courts have been worked out by the courts as actual cases

have been presented to them for adjudication, and such
rules are known as the common law. The enactments of
the legislatures are called the statute law. The common
law rests primarily upon custom, for in the first case involv-

ing a new legal right the judges seek to give expression to

the prevailing customs of the people in their dealings and
relations with each other, but after such legal right, in both
its antecedent and remedial aspects, has been recognized it

becomes a precedent for subsequent cases, so that in the
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decision of the latter the judges go back to the precedent

instead of to the custom. In this way precedents have been
established on most of the questions which arise between

men, the courts either recognizing or refusing to recognize

claims which men assert to be or ought to be legal rights.

These rules are found in the printed reports of the decisions

of the courts. Statute law may either change some rule

announced by the courts or it may add a new rule by creat-

ing a new legal right or by giving a new remedy for an old.

§ 3. Antecedent and Remedial.

Legal rights are antecedent and remedial. Antecedent

rights are the rights to conduct for its own sake ; that is,

before any wrongdoing. Remedial rights are the rights

to the prevention or redress by state authority of

violations of antecedent rights.

Antecedent rights are legal rights when, if they are

violated, the injured party has remedial rights of some
kind to restore such antecedent rights or to compensate for

their loss. Certain antecedent rights are also enforced by
preventive remedial rights. Antecedent legal rights, then,

are such rights as are recognized or created by the state

and for whose violations the state promises remedial rights.

Remedial rights are the rights to such prevention and redress

of violations of antecedent legal rights as are permitted by
state authority.

§ 4. In Rem and in Personam.

Legal rights are in rem and in personam. Rights in rem
are rights against all persons. Rights in personam are

rights against some particular person.

These are clumsy terms, but as they have a well-defined

meaning and mark a distinction not conveyed by any other

terms, it will be expedient to refer to them. Legal rights

in rem are all antecedent. They are the rights to conduct,
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for its own sake, not from any particular person, but from

all persons. The conduct under such circumstances must

necessarily be forbearance. The person, or persons, having

the right have a right to have all their fellowmen refrain

from doing certain things. Some antecedent legal rights

are in personam, and remedial rights are in personam. A
legal right in personam is a right against some particular

person, and ordinarily entitles the owner thereof to some

positive act from such person. Legal rights in rem are legal

duties as to the persons bound to refrain; legal rights

in personam are legal obligations as to the persons bound

to act.

§ 5. Public and Private.

Legal rights are public and private. Public rights are rights

which the state asserts to itself. Private rights are

rights which reside in natural and artificial persons in

their private capacity.

Antecedent rights and remedial rights, rights in rem and
rights in personam are all both public and private. Public
rights are those of the state, and violations thereof are

crimes punishable by actions in the name of the state.

Private rights are those of persons in their private capacity:

violations of private rights in rem are called torts, and are
redressed by civil actions ex delicto; violations of private

rights in personam are called breaches of contracts, etc., and are
redressed by civil actions ex contractu. In private law the state

is indeed present, but it is present only as the arbiter of the

rights, duties, and obligations which exist between one of its sub-

jects and another. In public law the state is not only the arbiter,

but it is present as one of the parties interested. Public law
includes criminal law, constitutional law, administrative law,

the law of the state as a juristic person, and international law.
These are branches of the law with which the ordinary citizen

is not vitally concerned. Of course, he should not be guilty of
a crime by violating any of the public rights of the state, and
for this reason he should be familiar with such rights, but if

a man learns how to refrain from torts he wiU escape most
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crimes, and so far as there are crimes which are not torts he
can examine the statutes of his own state, as for example the
game laws. Consequently public law will not receive further
treatment from us. Private substantive law embraces all the
rules, or principles, of law which relate to private antecedent
legal rights in rem and in personam and to private remedial
legal rights ; that is, where both of the persons concerned are
private individuals.

§ 6. Private Legal Rights.

Private legal rights may be classified as (i) personal safety,

(2) liberty, (3) society and control of family and de-

pendents, (4) reputation, (5) immunity from fraud,

(6) advantages open to the community generally, and
(7) property.

Property rights are of two kinds, real and personal. Some
of the rights of personal property are in rem (rights to for-

bearances) ; others are in personam (rights to acts), and in-

clude the large and important classes of rights known as con-

tracts and quasi contracts, and remedial rights. All the other

private legal rights named above are in rem. Correlative with

private legal rights in rem, are private legal duties, and with

private legal rights in personam, private legal obligations. A
violation of any of these rights, duties, or obligations is a

private legal wrong. The terms used in the above black-letter

classification are popular words and are readily understood and
for these reasons the analysis of this book is built upon them.

The seven different classes of rights enumerated include all the

legal rights of men as individuals. They include all the rights

that men as individuals have acquired up to the present time,

both by legislative enactments and by judicial decisions. The
first six rights enumerated are alike in that they do not have

tangible external things for their object, but generally relate

to inner rights of the individuals. They do not ramify as the

seventh right named does. All the rights of property are sup-

posed to have external objects to which they relate, although

some of such objects are incorporeal and intangible. Property

differs from all the other rights in that it ramifies in many
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directions and includes many different kinds of rights. Prop-

erty is of such paramount importance that it can almost be

said that if there were no such institution there would be no
wrongs for the state to redress or punish and no need of legal

study. Property, not only includes real property and personal

property, but real property is of many kinds and personal

property is of many kinds. Personal property includes not

only rights to forbearances, as the other legal rights do, but

it also includes all the innumerable rights to acts created by
contract and quasi contract, as well as by remedial obligations.

It will be noticed that life has not been named as one of the

legal rights of man. An antecedent right cannot be said to

exist unless its violation gives rise to a remedial right. A man
has a legal right not to sustain personal injury, for the state

provides a remedial right for its violation; but if a man is

killed he does not have any right to redress. The right is said

to die with the person. For this reason it is sometimes said

that a wrongdoer incurs less risk in killing a man than in in-

juring him without killing. The right to life is not a private

legal right. The state, or community as a whole, has a public

right not to have any of its members killed, but such public

right is outside of this discussion. The legislatures have by
statute created a property right in life for the benefit of the

surviving spouse and next of kin, so that they may sue for the

injury caused them by the wrongful death of their relative, but

this right is properly treated tmder the topic of property.

A uniform method of treatment will be followed throughout

this manual, so far as possible, for the sake of convenience and
harmony. The legal rights of men will be classified as personal

safety, liberty, society and control of family and dependents,

reputation, immunity from fraud, advantages open to the com-
munity generally, and property, and each will receive separate

treatment in the order given, irrespective of whether they are

antecedent or remedial, in rem or in personam. The popular

reader will find these terms more intelligible than the more
technical, but the technical terms will be introduced by way of

explanation so far as necessary to elucidate the full meaning
of the more common terms. Remedial rights are forms of

personal property and will, therefore, receive treatment under

the topic of personal property. Consequently, the remedies

for the violations of the various rights will not be considered
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in connection with each right, but all the remedies will be
treated together as a special topic under personal property.

Each right will first be classified, then its elements will be
discussed, after which the manner of its creation will be treated,

after which the legal wrongs occasioned by violations thereof

will receive consideration, and lastly the methods by which
they are lost or terminated will he explained. Under the head-

ing of the elements of each of the rights, in most of the rights

except property, there will be three elements for consideration,

whereas in property there will be four elements, the new ele-

ment being the objects to which the right relates. Under the

heading of how the rights are acquired the discussions will be

short and simple, except in the case of property, for all the

other rights are acquired in a simple and in much the same
way; but the discussion of how property rights are acquired

will have to be very full and ample, especially in the case of

personal property, for the ways of acquiring property rights

are many and intricate. Contract is the most important way
of acquiring title to property, for it may not only create prop-

erty rights in rem (both real and personal), but it is itself a

personal property right in personam. For this reason contracts

will receive extended treatment, and will occupy our attention

in chapters eleven to nineteen inclusive. Other branches of

personal property are so important they they must take con-

siderable space, and as a consequence the topic of personal

property will engage our attention throughout the whole of

chapters nine to twenty-four inclusive. The violations of each

right, as well as the manner in which it may be lost or termi-

nated, will be considered in connection with each general right.



CHAPTER II.

PERSONAL SAFETY.

I. Definition and Classification, § 1.

II. Elements of the Right of, § 2.

A. Conduct—forbearances, § 2.

B. Person entitled to forbearances, § 2.

C. Persons whose duty it is to forbear, § 2.

III. How Acquired, § 3.

IV. Violations of the Right, § 4.

V. How Lost, § 5.

§ I. Definition and Classification.

The right of personal safety is the right of a man to be ex-

empt from injury and danger of injury to his person

from another's conduct. It is an antecedent legal right

in rem.

The right of personal safety is one of those rights which a
man^ may have inside of himself ; that is, without any outside

object to which the right refers. It is an antecedent right be-

cause it exists for its own sake, and before and independently

of any violation thereof. It is a right in rem because it is a
right against the whole world. It is a legal right because the

state stands back of the individual, asks all the world to respect

the individual's right, and compels anyone who does violate

it to redress the wrong that he has done. Every man owes a
duty to every other man not to cause him personal injury. It

is impossible to imagine a society where such right and duty
would not exist. It would exist though the state did not recog-

nize it and thus make it a legal right and duty. If the state

did not undertake to see that the right was not violated men
would resort to other means to vindicate the same. They would
iight for it. One would think that when every man claims the

right of personal safety for himself that he would see to it

that he would not endanger the personal safety of any of his

w
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fellovvmen, for the on-ly way for every man to be safe per-

sonally is for every man to never injure another personally,

and then the state would never need to be called upon to act

as the arbiter between men. But unfortunately such is not

the case, and will not be until Christianity is a fact and not

a theory, and not being the case it is necessary for the peace

of society that the state should take over the matter of enforc-

ing on men the discharge of their duty not to violate the right

of their fellowmen to personal safety.

§ 2. Elements.

The right of personal safety is composed of three elements

:

(i) conduct, (2) the person entitled to the conduct,

(3) the person owing the conduct.

(i) The conduct is forbearance from attempting to do
hurt to a person within reach; forbearance from hitting or

touching a person intentionally, recklessly, as in rudeness,

or in the commission of a crime ; forbearance from wound-
ing or disabling a person by negligence; forbearance from
injuring a person by any dangerous substance or animal

kept, or by the negligent condition of premises.

(2) Every one is entitled to the above conduct from all

his fellowmen.

(3) All men owe the above conduct to all their fellow-

men.
A man has the right not even to be menaced by gestures by

a person within reach. He has a right not to have a man within

such distance shake his fist at him, or brandish a stick at him,

or present a pistol to him. In such cases the bodily harm stops

short of actual execution, but everyone has a legal right not to

be thus menaced by anyone. Of course, everyone has a right

not to have the unpermitted application of force to his person

by anyone, either directly or through means for which he is

responsible. When a man owes another conduct it means he

owes it for himself and for his agents and servants acting

within the scope of their employment. No one has the right

not to be gently jostled in a crowd, or not to have his neighbor

touch him in a friendly way. So everyone must suffer the
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consequences which conie to him from another's doing a thing

which is rightful when the consequences could not be pre-

vented by prudence on the part of the doer. For example:
If a horse on which A is lawfully riding in a highway is fright-

ened by an automobile, or by a steam engine, and runs away
with A and runs against and injures B, in spite of all A's

efforts to restrain the horse, B has suffered no legal wrong.
Again, a boy who consents to play a game of football does not

have a right not to be touched by his team mates or opponents
in the manner permitted by the rules of the game. A child

does not have a right not to be chastised by his parent, or a
student by his schoolmaster (unless prohibited by statute).

A person who is striking the person of another does not have
a right to have the person thus assaulted refrain from self-

defense (with the exceptions above named), and a person not

only has the right to defend his own person, but he may defend
the possesion of his own property, or the members of his own
family or a servant when attacked. If a trespasser, for in-

stance a thief, comes into a man's house the owner should

request him to leave (unless the thief is at the time exercising

violence), and if he will not, he has a right to use necessary

force to eject him, and he may also use any violence necessary

to protect his own person. The same would be true if the thief

were stealing a horse from the owner's stable, or corn from his

corn-crib, or berries from his vines. But aside from such cases

as the foregoing everyone has a right to be free from personal
injury by the conduct of others.'

§ 3. How Acquired.

The right to personal safety is innate, and is acquired at
the moment of birth.

Before there was a state to recognize and enforce the right
of personal safety, such right, if it existed at all, was not a
legal right, but a moral right. As soon as a state recognized
the right at all it became a universal legal right. Every human
being in that state acquired the right on the moment, and no

^Vincent v. Stinehour, 7 Vt. 62 ; Sheehan v. Sturges, 53 Conn. 481

;

Scribner v. Beach, 4 Denio 448.
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child could thereafter be born without acquiring it. The right

can be acquired in no other way. It cannot be given by one
person to another, nor sold, and hence it is not a property right.

It is simply one of the great natural rights which men have
individually recognized from times immemorial, and for whose
protection the law courts of the state had to be organized

because men would not do unto their fellowmen as they would
have their fellowmen do unto them.^

§ 4. Violations of the Right.

Anyone vi^ho fails to give another the forbearances to which
he is entitled under his right of personal safety is guilty

of a legal wrong, called a tort. The tort is called assault

if the injury to the person is only attempted, and bat-

tery if it is actually inflicted, and negligence if it results

from failiire to exercise the diligence due, and escape

of dangerous thing if caused by dangerous instrumen-
tality.

The right of personal safety entitles the possessor to a num-
ber of different kinds of conduct, although all are in the nature

of forbearances, and as a failure to give any of these kinds of

conduct violates the right and is a legal wrong, we have a

number of different torts for our consideration. Some exam-
ples will make clear what will amount to violations of the right

of personal safety. A in an angry manner points an unloaded

gun at B, and snaps it with the apparent purpose of shooting.

The gun, as a matter of fact, is not loaded, but B does not know
of this fact, although A does. A is guilty of an assault.^ A
battery would be caused if a boy should fire off a cannon in the

highway in violation of law, and the cannon should explode and

hit a passer-by, or if one person should kick a horse on which

another is riding (as the kick causes the rider a concussion),

or if a person should throw a stone and hit another.^ Negli-

gence to the person is the tort which results when a person,

" seeing or knowing, or being in a position to see or know, that

^Holland's Jurisprudence, 110.

'Beach v. Hancock, 27 N. H. 223.

"Clark V. Downing, 55 Vt. 259.
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acts or omissions of his, in failing to exercise ordinary care,

skill, or diligence towards another, in a particular place or

juncture, will be apt to do him harm," yet is guilty of such

acts or omissions to the other's injury. For example: A physi-

cian is called to attend a sick person and because of the

physician's failure to exercise a reasonable and proper degree

of care and skill (as found by jury) such person sustains an

injury. The physician is guilty of actionable negligence.^ A
has in his possession and is owner of a stallion, or bull, or dog,

which he knows is vicious, and the animal escapes and injures

B without his fault. A is guilty of violating B's right to per-

sonal safety.^ A digs a pit on his farm adjoining and close to

the highway and fails to fence the same, and B, walking along

the highway in the dark, accidentally steps aside and falls into

the pit and receives injuries. A is guilty of violating B's right

to personal safety.' A servant or an agent is not fiable for in-

juries occasioned another by his acts or omissitjns while acting

for his employer, but the employer (master or principal) is

liable therefor; but if the servant or agent is not acting for

his employer at the time (that is, if his act or omission is not

in the course and within the scope of his employment) he and
not his employer is liable.

§ 5. How THE Right is Lost.

The right of personal safety terminates with death, and
it may be partially wraived, or temporarily forfeited

during life.

A person cannot in modern times renounce his right to per-
sonal safety by a. self-sale into slavery, or by a self-dedication

to monkish seclusion, or in any other way completely give up
the same ; but, as already learned, he may lose part of his right

either by waiving the same, as in a boxing match, or as in a
consideration for a contract, or by forfeiting the same, as where
he provokes violence by his own wrongful conduct.*

'Hibbard v. Thompson, 109 Mass. 296.

'May V. Burdett, 9 Q. B. 101.

'Barnes v. Ward, 9 C. B. 392.

'Holland's Jurisprudence, 110.
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§ I. Definition and Classification.

The right of liberty is the right of a man to be allowed
to go where he pleases so long as he does not interfere

with the co-ordinate rights of his fellowmen. It is an
antecedent legal right in rem.

The right of liberty is the right to freedom from all restraint

except when a man begins to infringe on the rights of others.

The law of liberty is the law made up of the rules which tell

a man how far he has a right to go without interfering with

the rights of his fellowmen and how far his fellowmen may
rightly go without interfering with his right, and the rules

which tell what remedies a man has if another goes beyond
his own right and infringes the right of such man. Legal

liberty, then, is freedom to obey law. Legal liberty is freedom

to do the legally right thing. Liberty is not an unlimited right,

for each man's right is limited by the right of every other man.

Hence the right we have under consideration is the limited

right of men to have others forbear from interfering with their

going where they please so long as they please not to interfere

with the co-ordinate rights of the others. The right of liberty

is like the right of personal safety in being without any external

object, antecedent, in rem, and legal.
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§ 2. Elements.

The right of liberty has three elements: (i) conduct,

(2) the person who has a right to such conduct, (3) the

persons under duty to give such conduct.

(i) The conduct is forbearance from imposing total re-

straint upon a man's freedom of locomotion except in mak-
ing a lawful arrest.

(2) Every man has a right to the above conduct from
all his fellowmen.

(3) All men are under duty to render the above conduct

to all their fellowmen.

Every one has the right not to be placed within prison walls

and not to be totally restrained anywhere else, whether in his

own house, or office, or on the highway, or in an open field,

whether by an officer or by a private person, unless such re-

straint is pursuant to lawful arrest for some legal wrong. No
one has the right not to be arrested by an officer or private

person under a lawful warrant of a court of justice for a legal

wrong committed, either public or private, or not to be arrested

by an officer without a warrant if the officer has probable cause

for believing that he is guilty of a felony, or not to be arrested

by an officer or a private citizen without a warrant if he is en-

gaged in a breach of the peace (either a crime or a mis-

demeanor).^

The right of liberty of children and insane persons is not so

great as the right of adults and persons of sound mind. Par-

ents and gixardians in such case have certain powers in the

matter of confinement, and may exercise their discretion in re-

gard to many matters of discipline without resorting to the

courts.

§ 3. How Acquired.

The right of liberty is an innate right and is acquired at the
moment of birth.

The right of liberty is like the right of personal safety in the

manner by which it is acquired. No one has to buy the right,

'Bigelow on Torts, 339-363.
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or have it given to him ; it comes to him without any effort on
his part, because society as a whole has decided that Hberty is

something that every man should have. It may be called a
God-given right. Men had this right before there were any
rules of law saying so, and men ought to forbear from inter-

fering with this right even if there were no law saying to them
that they must pay for such violations if they cause them ; but
unfortunately men will not do this by themselves, and as a
consequence society has armounced its rules to regulate the

conduct of men and protect their legal rights.

§ 4. Violations of the Right.

The violation of a right of liberty is a tort. The tort is

called false imprisonment.

In order to amount to a violation of the right of liberty the

restraint must be circumscribing so as to cut off all ways of

escape, but actual contact with the person is not necessary.

For example : P is constantly guarded by D's detectives and all

P's movements are under D's control, and P is treated in such

a manner as to show that he is regarded as a criminal and that

if necessary force will be used to detain him. This constitutes

false imprisonment.^ False imprisonment may result either in

arrest under a warrant or in arrest without a warrant. An
officer may be guilty of false imprisonment where he executes

his writ upon the wrong person without the latter's fault ; or a

clerk where he issues a precept which he had no right to issue,

though regular in form and within the jurisdiction of the court

;

or a judge where he orders the issuance of the warrant where
the act was improper, though he had jurisdiction over the cause

;

or all three may be liable where the cause is without the juris-

diction of the judge as the writ is void on its face. Briefly, an

officer or a private person will be guilty of the tort of false im-

prisonment whenever he totally restrains the freedom of loco-

motion of another, unless under such circumstances as would

amount to justification, as explained in our discussion of the

elements of the right of liberty. What has been said above

'Fotheringham v. Adams Express Co., 36 Fed. 252.
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applies not only to a person's own conduct, but to that of his

servants and agents acting within the scope of their employ-

ment.

§ 5. How THE Right is Lost.

The right of liberty terminates with death ; it may be tempo-
rarily or permanently forfeited by wrongdoing, and it

may be partially waived by contract.

A person cannot in modern times renounce his right to liberty

any more than he can his right to personal safety; but he may
forfeit it by wrongdoing, as by committing a crime, and he
may give up or promise to give up some part of his liberty as

a consideration for another's promise in a contract.



CHAPTER IV.

SOCIETY AND CONTROL OF FAMILY AND DEPENDENTS.

I. Definition and Classification^ § 1.

II. Elements of the RightSj § 2.

A. Conduct—forbearances and acts, § 2.

B. Persons who have rights to such conduct, §2.

C. Persons whose duty it is to give such conduct, § 2.

III. How THE Rights Are Acquired, § 3.

IV. Violations of the Rights, § 4.

V. How the Rights Are Lost, § 5.

§ I. Definition and Classification.

Family rights are marital, parental, tutelary, and dominical.

Marital rights are those incident to the status of mar-
riage, which husband and wife have against each other

and against the world. Parental rights are those inci-

dent to the relation of parent and child, which each has
against the other and against the world. Tutelary rights

are those incident to the relation of guardian and ward,
which each has against the other and the world. Domin-
ical rights are the rights of the head of the family to the

services of wife, child, ward, and servants against them
and the world; they are personal property rights. All

the family rights are antecedent legal rights, and all are

both in rem and in personam.

The rights under consideration are separate rights, but they

are grouped together because of their similarity. They are

like the rights of personal safety and liberty in that they are

legal, antecedent, and in rem. They are unlike such rights in

that they are also in personam. That is, they are rights which

entitle the persons who have the same to negative conduct from

all the world and to positive conduct from certain particular

persons. This applies to marital, parental and tutelary rights

19
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as well as to dominical, but dominical rights are proprietary;

the owner has a right to the services of servant, or child, or

ward, or wife, and their consideration will be postponed to the

topic of personal property. Family rights in rem, or against

the world, are also unlike the rights of personal safety and lib-

erty in that they have external objects to which the right relates

—the other members of the family.

§ 2. Elements.

The family rights have three elements: (i) conduct, (2) the

person entitled to such conduct, (3) the persons under
duty or obligation to give such conduct; and rights

against the world, (4) the person who is the object of

such conduct.

(i) The conduct is as follows: Forbearance from depriv-

ing a husband or wife of the society of the other and from
being criminally intimate with a wife, and in some states

with a husband; and forbearance from interfering with the

custody and control of children and wards (and forbearance
from depriving the head of the family of the services of the
other members) ; the act of husband and wife associating
with each other (consortium) ; the act of the wife's keeping
herself from levity and adultery; the act of the husband
supporting the wife (and in some states the act of parent
supporting child, and child parent) ; and the act of render-

ing service.

(2) Each member of the family has a right to his specific

part of the above conduct from the other members of the
family and his fellowmen.

(3) All men are under duty to render the above forbear-
ances to the parties entitled to the same; and each mem-
ber of the family is under obligation to render his specific

part of the above conduct to the other members of the
family.

In order to violate the husband's right to the society of his
wife it is not necessary that there be any separation or pecu-
niary injury ; it is enough if the husband is robbed of the wife's
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affections. The tendency of modern law is to give the wife
the same rights as the husband. The husband's right includes
the right not to have any one harbor his wife, who has aban-
doned him, after receiving notice not to do so. The right of
custody and control of children, etc., includes the right not to

be deprived of their services, but such right is property. It

is doubtful whether the right of custody and control entitles

the parent not to have another merely entice away or harbor his

children, but of course the parent can regain custody and con-
trol unless he has forfeited his right by misconduct. Some
states give a child or a parent a right to support as against the

other, and some states do not. The husband and father, as

head of the family, has the general right to regulate and con-

trol the household, and he has the right to fix or change the

domicile of the family, so long as he acts reasonably and in

good faith. Presumptively the father has the right to the cus-

tody and control of children, but the welfare of the children is

the controlling consideration, and if that demands it the chil-

dren may be taken away from the father and given to the

mother, or other fit person.^

§ 3. How THE Rights Are Acquired.

The family rights are natural rights and are acquired as

follows : Marital, on marriage ; parental, on the birth or

adoption of a child ; tutelary, on appointment.

Marriage in primitive races consisted in the forcible capture

of a woman by a man. Later the capture became a symboli-

cal ceremony followed by a sale or gift of the woman to the

man by her relatives. In its modern form marriage is a mutual

conveyance or dedication of the one to the other by the man
and woman, but it is generally associated with religious observ-

ance, and there are certain legal restrictions on marriage, as for

example, that there must not be a prior marriage undissolved

;

that the parties must attain the age of seven (to be voidable)

;

age of consent (to be valid), or age of majority (unless the

consent of parents or guardians is obtained) ; that the parties

'Long's Domestic Relations, 119-136, 321.
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must be outside certain degrees of relationship; that the par-

ties shall not be mentally incapable of giving consent, or physi-

cally impotent; and that a license shall be obtained, although

the latter is not necessary to the validity of the marriage. The
marriage does not create the marital rights, but such rights

date from the marriage ; its personal incidents are attached to

it by uniform rules of law which state what society regards

as the legal rights connected with such status independently

of any agreement of the parties. The right of a guardian is

an artificial extension of the parental power, because society

recognizes the right of having someone take care of those who
are unable to take care of themselves. Of course, the right

dates, not from birth, but from appointment, generally by the

probate court, either by itself or by ratifying an appointment

in a last will or in a deed.

§ 4. Violation of the Rights.

Violations of family rights by outsiders are torts. Such
violations of marital rights are the torts of alienation of

affections and criminal conversation; of parental and
tutelary rights, seduction.

Owing to the position of the head of the family in past times

the most important right in connection with the family was the

right of such person to the services of all the other members
of the family, and the loss of services is the gist of almost all

violations of family rights, a matter which will be considered

in due course. The husband or wife has a cause of action for

the alienation of the other's affections, and the husband for

criminal conversation with the wife irrespective of the loss

of services ; and harboring the wife, except out of humanity,
is a violation of the right of the husband. While loss of

services is the gist of the wrong of seduction, the other elements

of injury caused by such wrong generally exceed the loss of

services. A child is not entitled to sue for her own seduction,

apart from statute, because of her consent to the act. Seduc-
tion is the act of a man in inducing a woman to have unlawful
sexual intercourse with him. Seductive acts are not essential

to the tort, but such means are necessary in order to have the
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crime of seduction. Criminal conversation is the term applied

to unlawful sexual intercourse with a married woman, in the

aspect of a tort ; while adultery is the term applied, in the aspect

of a crime. Violations of family rights by the members of the

family do not constitute torts. There is no legal remedial right

to damages for such wrong. Legalized self-help generally

takes the place of state action. If a child has the right of sup-

port by his parent and it is not furnished he may buy on his

parent's credit. A parent has a right to restrain or moderately

chastise his child to control his actions during tender years.

If the wife violates the conjugal rights of the husband by
leaving him, he may petition the courts for a restitution of

conjugal rights. Adultery is ground for divorce. In the early

history of the common law the husband had a right to chastise

the wife for levity, but the advance of civilization has wiped

this right out of the way. The wife may enforce her right to

support by buying on her husband's credit. Dominical rights

extend to the services of slaves, servants, children, wards, and

wives, and such rights are violated by any conduct which de-

prives the owner of the services by killing, injuring, or enticing

away the person to perform the services. A person may violate

the family rights of another not only personally, but by means

of servants and agents acting within the scope of their employ-

ment.

§ 5. How THE Rights Are Lost.

Marital rights terminate with the death of either of the

parties and by their divorce; they are inalienable and

incapable of waiver.

Parental rights are terminated by the death of either of the

parties, by the child's emancipation, attainment of full

age, or marriage, and by judicial sentence; they are

alienable to another who adopts the child, or to a

schoolmaster.

Tutelary rights are terminated by the death of either of the

parties, by the resignation or removal of the guardian,

and by the ward's marriage or attaining full age.
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These propositions state the law about as fully as it can

be stated in an elementary treatise. A divorce is either the

dissolution or the partial suspension of the marriage relation

by law. In some states divorces may be either absolute or lim-

ited; others permit only absolute divorces. The general

grounds for divorce are adultery, cruelty, and desertion. A
child attains full age on the earliest moment of the day pre-

ceding the twenty-first anniversary of his birth, or eighteenth

anniversary in case of women.
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§ I. Definition and Classification.

The right of reputation is the right of a man not to have
diminished his good name in the community, or the

well-founded respect which others feel for him. It is an
antecedent legal right in rem.

The right of reputation is like the right of personal safety

and the right of liberty in being antecedent, in rem, and legal

;

that is, it is a right which exists before and irrespective of

wrongdoing, is against all the world, and is recognized and

protected by law. Character is what a man is; reputation is

what he is supposed to be. Character is injured by the individ-

ual's own wrongdoing, or sin; reputation is injured by the

wrongdoing of others, or legal wrongs. The right of reputa-

tion is like the rights of personal safety and liberty in another

respect: it is an inner right of man that has no external ob-

ject to which it relates other than the opinion of the people

in the community. It differs from such rights in having even

this external object. "A good name is rather to be chosen

than great riches ; and loving favor than silver and gold."
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§ 2. Elements of the Right.

The right of reputation has four elements: (i) conduct,

(2) the person who has a right to such conduct, (3) the

persons under duty to give such conduct, (4) and the

thing which is the object of such conduct.

( 1 ) The conduct is forbearance from publishing defamation

(o) which is actionable per se, (b) which is not actionable

per se, but causes special damage.

(2) Every man has a right to the above conduct.

(3) All men are under duty to render the above conduct.

(4) The respect of others is the object of the right

Defamation is the speaking or writing false words of a per-

son so as to injure his good name in the community. It is

published when it is made to or in the presence of another or

comes to the notice of another, but if it is made to come to the

notice of another by one without authority it is published only

by such person. Defamation is actionable per se; whether
spoken or written, (i) if it imputes an indictable offense, (2) if

it imputes a contagious or infectious disease of a disgraceful

kind, (3) if it imputes something derogatory of a person's

oiifice, business, or occupation; and when written (4) if it ex-

poses a person to hatred, contempt, or ridicule. Defamation
is not actionable per se if it orally exposes a person to hatred,

contempt, or ridicule, and such defamation must cause special

damage (temporal loss) in order to violate the right of reputa-

tion. The law considers that everyone has a right not to have
anyone injure his good name in respect to obedience to criminal

law (public rights), in respect to contagious diseases of a dis-

graceful kind, and in respect to his business, or occupation,

either by written or spoken words; but so far as refraining

from exposing one to hatred, contempt, or ridicule the right

requires either written words, or special damage from oral

words. There is no right not to have another by spoken words
expose one to hatred, contempt, or ridicule without special

damage. Such are imputations or insinuations of dishonesty,

lying, bad credit, unfaithfulness, unchastity, loose behavior in

women, or anything else which would bring discredit on one's

good name if not spoken of one in reference to his office,

business, or occupation, etc. No one, in general, has a right
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not to have another speak or write the truth of him, no matter

what he says or writes. A person has no right to a false repu-

tation. Yet, so far as the statements relate to physical pecu-

liarities, the truth is no defense, for a man is not responsible

for such peculiarities and ought to have a right not to have
them paraded before the public. Again no one has a right

not to have certain privileged communications made about him.

The state, in its legislative, executive and judicial departments,

is absolutely privileged whatever the statements and whatever

the reasons for their being made, so long as they are made
in the course of legislative, executive and judicial proceedings.

Many other communications are privileged if they are made
honestly and without malice, as, for example, in proceedings

before church or other body, or in the publication of matters

in which the public has an interest, or in publishing a thing

in which the party communicating has an interest or legal or

moral duty to perform, if made to a person having a corre-

sponding interest or duty. Example: A master who has dis-

charged his servant for supposed misconduct, hearing he is

about to be engaged by a neighbor, writes the neighbor inform-

ing him that he has discharged the servant for dishonesty.

The charge of dishonesty is false, but believed to be true. The
master is not guilty of legal wrong.^

The thing to which the right of reputation relates as an ob-

ject, so far as it has an object, is public respect. Hence no
one has a right to control the spoken or written language of

another to himself ; it must be addressed to a third person or in

his presence. The words must be published. Suppose that A
tells B, a farmer :

" You have committed adultery with X," and

as a consequence B becomes sick, is unable to attend to his

work, his crops suffer, and he has to hire extra labor to carry

on his farm. A has not violated B's right of reputation.^

§ 3. How THE Right Is Acquired.

The right of reputation is an innate right, and is acquired at

the moment of birth.

The right of reputation is acquired in exactly the same way

as the rights of personal safety and liberty. At the present

'Pattison v. Jones, 8 B. & C. 578.

=Sheffin et al. v. Van Deusen et al., 13 Gray 304.
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time, in every state where the right is a legal right, such right

is vested in every infant at the moment of birth. Before the

time when any diild's state began to recognize such right, of

course the right was not a legal right, but even then unorgan-

ized public opinion recognized the right, and back of public

opinion the individual recognized the right; so that it was

inevitable that the right should become a legal right so long as

transgressions thereof continued to occur.

§ 4. Violations of the Right.

A violation of the right of reputation is a tort. The tort is

called slander if the publication of the defamation is

oral ; libel, if in wrriting, print, or figure.

Every violation of a legal right is a legal wrong. The right

of reputation is a right against all the world, and as a conse-

quence anyone of the world who violates such right is guilty of

a tort. Special damage is not essential to the tort of libel ; all

that is necessary is the publication of the defamation. The
same is true of slander in charging a person with an indictable

offense, or a loathsome disease, or calculated to injure him in

his office, business, or occupation ; but in order to have a false

statement exposing a person to hatred, contempt, or ridicule

amount to slander it must cause special damage. A young
lady is charged with being a prostitute by another in the

presence of a third person. As a consequence she becomes
dejected in mind, her health is affected, and she is hindered

from transacting her necessary business. This is sufficient

special damage to make the words slanderous.' If the

words had been written they would have constituted libel with-

out special damage. D charges P to a third person with pulling

the boots oflf from a dead man and appropriating them him-
self. This is an indictable offense, as the property vested in the

dead man's administrator.^ Therefore, the words are a slander.

If they had been written they would be libel. A person may
violate the right of reputation by the conduct of a servant or

"Bradt v. Townsley, 13 Wend. 253.

''Wonson v. Sayward, 13 Pick. 403.
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agent acting within the scope of his employment as well as by

his own conduct.

§ s. How THE Right Is Lost.

The right of reputation terminates with death. It can be

forfeited during life only by loss of character.

The right of reputation is a natural right. It comes to a

man without his effort, and it will remain with him until his

death, save only when by his own life he has destroyed all of

the respect of the community for him.
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§ I. Definition and Classification.

The right to immunity from fraud is the right of a man not

to be induced by intentional false representations to

assent to a transaction which causes him damage. It is

an antecedent legal right in rem.

The right to immunity from fraud can only be barely dis-

tinguished as a separate right. For the most part its identity is

merged in the right of property, which we are shortly going to

consider. Fraud, or deceit, is a legal wrong, but it is generally

a legal wrong violating the right of property. For this reason

the right to immunity from fraud will receive very brief treat-

ment in this chapter, and the reader is referred to the later

chapters on property, and especially those concerning con-

tract, for a fuller treatment of the legal wrong of deceit. When
we observe the right to immunity from fraud as an independent

right, it is a legal right, for the law has provided a remedy for

its redress ; it is a right against all the world, and it exists prior

to any wrongdoing. There are some analogous rights which
are not generally classified as legal rights because their viola-

tion does not result in torts for which the law will provide re-

dress, but they are legal rights in a minor sense, for the law has

30
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provided a remedy of another sort for their violation. The
rights referred to are the rights to immunity from undue in-

fluence, the right to immunity from duress, and the right to
immunity from misrepresentation might also be added had it

not been absorbed by fraud. The remedy which the law has
provided for the violations of the latter rights in lieu of com-
pensation is redress by reformation or rescission. There is

no independent cause of action for such wrongs. As a con-
sequence they will not receive independent treatment, but will

be considered in connection with the subjects of contracts, and
wills, etc.

§ 2. Elements.

The right to immunity from fraud has the elements of

(i) conduct, (2) the person who has a right to such
conduct, (3) the persons under duty to give such con-
duct, and generally (4) an object (of ownership) to

which the right relates.

( 1 ) The conduct is forbearance from making a false repre-

sentation in regard to a material fact, with knowledge of its

falsity, and with intent that it shall be acted upon, to one who
is ignorant of its falsity and believes it to be true, and who
does reasonably act upon it to his damage.

(2) Every one has a right to such conduct.

(3) All men are under duty to render the above conduct.

(4) The object of the right is property when it has an object.

A representation is a statement or an act, including an active

concealment, which creates a clear impression of fact on an-

other sufficient to influence the conduct of a man of ordinary

intelligence ; it must relate to a past event, or an existing fact,

or must be an affirmation of a matter in the future as a fact.

So far as language is concerned there is no difference between

a representation and a warranty, but a representation is an

inducement to a contract, while a warranty is a contract, col-

lateral to another principal contract. A misrepresentation

which is a legal wrong is a tort; a false warranty is a breach

of contract. Statements of opinion, expectations, predictions,

or motives, or misrepresentations of law by laymen do not
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amount to misrepresentations in the legal sense. A misrepre-

sentation is made with knowledge of its falsity if a person

knows of its falsity, or makes it of his own knowledge not

knowing whether it is true or false, or if he makes it under

circumstances in which he is so related to the facts that it

is his duty to know whether it is true or not. The intention

that the misrepresentation should be acted upon must always

exist, but it is of importance only with reference to negotia-

tions with third persons, as it may be taken for granted where
the person making the same brings the person to whom he

makes it into business relations with himself. Thus : If A sells a

horse to B, representing that the animal is sound when he

knows it is not, no other evidence of intention is necessary.

If a person knows a misrepresentation made to him is false,

or if he does not believe it, he cannot insist that another has

violated any legal right belonging to him. He should not rely

on such statement, and if he does not he will not sustain

damage. In any event a person has no right to unreasonably
rely and act on a false statement, as where the same is made
to another particular individual. The damage may consist in

the violation of any of the other legal rights. Where persons

are deahng on a footing of equality the general rule is caveat

emptor (let the buyer beware). Dealers are allowed to indulge

in traders' talk, and passive silence is not actionable in such

case. But when the parties do not stand upon an equal footing,

because of a confidential relation, the rule of caveat emptor no
longer applies.

The object of the right to immunity from fraud is generally

some form of property, but this is not necessarily the case.

For example : We have a case of fraud where a man, who has

a wife living, pretends that he is single and thus induces an-
other woman to marry him."^

§ 3. How THE Right Is Acquired.

The right of immunity from fraud is an innate right and is

acquired at birth.

The right to immunity from fraud is in general like the
other rights we have already considered; it differs from them

'Holland's Jurisprudence, 158-160.
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principally in respect to the method by which it is violated.

Other rights are infringed by acts done against the will of the

person of inherence, but in the case of fraud the person of

inherence (to whom the right belongs) is consenting to his own
loss.

§ 4. Violations of the Right.

A violation of the right to immunity from fraud is the tort

of fraud, or deceit.

In order to have the legal wrong of fraud the wrongdoer's
conduct or that of his servant or agent within the scope of his

employment must violate all the elements of the right to im-

munity from fraud ; if anyone of the elements is missing there

is no fraud. A in offering for sale to B a horse which is a

cribber, by artful devices hitches the animal in such a way as

not to disclose that fact, and when asked why he so hitches

it gives an evasive answer. This, though a concealment, is so

active as to amount to a false statement. Of course, A knows
of the falsity of his representation, and he makes it with in-

tent that it shall be acted on. B is ignorant of its falsity and

because of it believes the animal sound, and because thereof

reasonably relies thereon and is induced to buy the horse to

his damage. This is fraud.^ A is negotiating for the purchase

of some land from B and they go over the same to examine it.

While doing so B expresses the opinion that the land will pro-

duce a. certain quantity of hay and that there is a certain quan-

tity of wood upon it, and that he thinks there are a certain

number of acres in the tract. These are mere expressions of

opinion and do not amount to false statements, and in addition

A would have no right to rely thereon, for he has an equal

opportunity with B to ascertain the facts.^ But a statement

by a cattle dealer, selling cattle to another, that he is of the

opinion that the cattle will weigh 900 lbs. and upwards per

head is a statement of fact, though the word opinion is used,

and if false, made with intent to induce the other party to buy,

^Croyle V. Moses, 90 Pa. 250.

''Mooney v. Miller, 103 Mass. S17.
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with knowledge of its falsity, and the other party reasonably

relies and acts thereon to his damage, fraud would be the

result.-'

§ 5. How THE Right Is Lost.

The right to immunity from fraud terminates with death.

^Birdsey v. Butterfield, 34 Wis. 52.
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§ I. Definition and Classification.

The rights to the advantages open to the community gen-

erally include all the rights of man to perform without

molestation all lawful acts and to enjoy all the privi-

leges which attach to him as a citizen of the country in

which he lives. They may be classified as the rights to

livelihood, highways, freedom from abuse of legal

process, and contract.

The right of livelihood means the unmolested pursuit of the

occupation by which a man gains his living; the right of high-

ways means the free and unobstructed use of the public high-

ways and of navigable rivers ; the right of freedom from abuse

by legal process means the right not to have the machinery of

the law, established for man's protection, maliciously set in

motion for his detriment; and the right of contract means the

right of one not to have a second interfere with a third's con-

tracting or continuing to contract with him to his damage.

They are antecedent legal rights in rem.

The group of rights now tinder discussion summarize all

the legal rights of man left for consideration, with the excep-

tion of the great right of property. Before taking up the
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subject of property with its many ramifications it seemed

best to gather together into one chapter all the rights not yet

considered. They are separate rights, but they are similar in

nature, and lend themselves to common treatment. They are

all legal rights, although it has taken a struggle of social

forces to make them such. They are all antecedent, or exist-

ing before legal wrong. They are all in rem, or lie against all

the world.

§ 2. Elements.

The rights to the advantages open to the community gen-

erally have the elements of (i) conduct, (2) persons

who have the right to it, (3) persons under duty to give

it, (4) and the objects of it.

(i) The conduct is forbearances, (a) from interfering

with the pursuit by which a man gains his livelihood to his

damage, (b) from obstructing the public highways and

navigable rivers to his damage, (c) from instituting a prosecu-

tion with malice and without reasonable and probable cause

for an offense falsely charged to have been committed,

(d) from procuring the refusal of a third person to contract

with another to his damage.

(2) Everyone has a right to such conduct.

(3) Everyone owes a duty to give such conduct.

(4) The objects of the right are (a) occupation, (b) public

highways and rivers, (c) machinery of the law, (d) relation

between two men.

The above rights do not in general entitle a man to conduct
merely from another or his agent, but to conduct that shall

not cause damage. This is true of the rights to livelihood,

highways, and contract, and of malicious prosecution not de-

famatory, but if the charge in malicious prosecution would be

actionable slander special damage is not necessary. For ex-

ample: A has a right not to be indicted for stealing a cow,
falsely, without probable cause, and of malice, though it does
not cause him special damage.

The right of contract closely resembles the right of liveli-

hood, and one explanation will be enough for both. The right
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not to have another procure refusal to contract requires that

the person who is charged with violating the right should have
notice of the relation between the party making the charge and
the third person, that the party charged should interfere with
that relation, and that actual damage should be caused. The
interference, or hindrance, most frequently occurs through
combinations of men, as in strikes and boycotts, but combina-
tions are not necessary. The party charged with wrongdoing
may justify his act on the ground of freedom of contract, or

competition, and this has been a frequent defense in the past,

but the modern tendency is to limit the freedom of competi-

tion, since competition leads to monopoly and many other evils

;

the idea of co-operation is beginning to take the place of com-
petition.

The right not to be maliciously prosecuted requires that the

prosecution complained of must have terminated before the

action for the redress of the wrong caused by it is begun, that

such suit must have been instituted without probable cause,

and maliciously, and that it must have caused actual damage
where it is not defamatory. In America the malicious prosecu-

tion may be either a criminal or a. civil suit.

As to what will amount to damage in this connection is a

question of some difficulty. In the case of procuring refusal

to contract, it is enough if the party injured can show some

actual pecuniary loss from the acts. In the case of malicious

prosecution it must be shown that the party injured has suf-

fered, not merely the restraint of an arrest or attachment of

his property, but some recognized legal detriment over and

beyond that, as a breach of a contract. In the case of a viola-

tion of the right to highways it appears that the party injured

must have begun a particular user and such user must be

interrupted.

§ 3. How THE Rights Are Acquired.

The rights to the advantages open to the community gen-

erally are innate and are acquired at the moment of

birth.

The social forces at work have won these rights for men
and have made them legal rights by securing special legal

remedies for their enforcement. Before this happened, of
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course, these advantages were not legal rights at all, but after

it happened they have always been legal rights, and each in-

dividual as he is born, is born into this inheritance. The right

not to have others procure refusal to contract, for instance, is

the result of the struggle between capital and labor on the one

hand, and such forces and the public on the other.

§ 4. Violations of the Rights.

Violations of the rights to the advantages open to the com-
munity generally are torts. The violation of the right

to contract is procuring refusal to contract ; of the right

not to have the abuse of legal process, malicious prose-

cution ; of the right of public highways, nuisance.

With what has already been said about the rights under con-

sideration, a few illustrations will give the average person all

the information he will need about them. An insurance com-
pany insures X against loss by reason of injuries done to the

men working for him in their work. A is one of the men work-
ing for X. A disputed case of liability under the policy arises

touching A, and the insurance company, with malice, requests

X to discharge A and indicates that if this is not done the

policy will be canceled (as it could by its terms). X discharges

A by reason of this threat, when A would otherwise have con-

tinued in his employment, although A's engagement is termi-

nable at will. The insurance company has violated the right

of A by procuring the refusal of X to contract with A.^ D
prefers against P before a justice of the peace the charge of

arson (maliciously burning of a house). The justice only has

authority to bind over or discharge the prisoner. After full

hearing the complainant withdraws his prosecution and the

justice orders P to be discharged. This is a sufficient termina-
tion of the prosecution, and if it was instituted maliciously and
without probable cause, constitutes the tort of malicious prose-
cution.^ A person acts without probable cause when there

are no facts known to him which would induce a man of

^London G. Co. v. Horn, 306 111. 493.

°Sayles v. Briggs, 4 Met. 421.
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ordinary intelligence and caution to believe the charge true;

for example, when D charges P with robbery when the facts

show that P was a fellow-workman with the robber, had been

heard to say before the robbery that the robber had absconded,

and when the robber had been seen after the robbery in a

public entry near P's house.^ A person will be protected

if he acts bona fide on the advice of legal counsel. D obstructs

a public highway so as to render it impassable. This highway
furnishes the only means of reaching a part of P's land in the

use of his farm, and he consequently suffers special damage.

D is guilty of creating a private nuisance as to P by what is

also a public nuisance.^

§ 5. How THE Rights Are Lost.

Rights to the advantages open to the community generally

terminate with death of the individual, and they may
be vsraived by contract during life so far as not against

public policy.

The giving up or the promise to give up one of these rights

is sufficient consideration for a contract. A person could thus

relinquish his right to a highway so long as he did not attempt

to interfere with the rights of his fellowmen to that highway.

He could give up his right to an occupation so far as necessary

to protect the purchaser of the business to which it is an inci-

dent, but anything further than this would be against public

policy, for it would deprive the state unnecessarily of the

services of the man. Unless the rights are thus relinquished

they will continue until death.

^Busst V. Gibbons, 30 L. J. Ex. 75,

"Venard v. Cross, 8 Kan. 248,
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IV. Violations of the Rights,

(Trespass, deceit, negligence, nuisance, removal of lateral sup-
port, slander of title, violations of water rights, waste), §20.

V. How THE Rights Are Lost, § 21.

§ I. Definitions and Classification.

Real property is the right of a man to be allowed by his
fellowmen to possess, use, and dispose of (freehold)
estates in land (corporeeJ hereditaments) and ease-
ments, etc. (incorporeal hereditaments). Real property
may be absolute or qualified. It is absolute when a

man has the exclusive and unqualified right to possess,

use, and dispose of such objects of ownership as against
all the world except the state (accompanied by the
actual or constructive possession thereof). It is

qualified when a man has any of the above elements of

absolute property less than all. Real property is an
antecedent legal right in rem.

The right of property differs from the rights heretofore

considered in that the latter have related to no tangible external

objects capable of ownership, while property is an extension

of the power of man over the physical world. Most things

in the material world are capable of such subjection. The
essence of property, however, is not the material thing, but

the conduct to which a man is .entitled from another with re-

spect to the thing. Kant says, " If a man were alone in the

world he would call nothing 'mine.' " The right of property

lies not so much in the enjoyment of the thing as in excluding

others from interfering with such enjoyment. Property is

divided into two classes, real and personal, according to the

objects to which the right relates. Real property includes the

rights to any conduct which relates to freehold estates in land,

etc., and personal property the rights to the conduct which
relates to all other external things capable of ownership. The
natural division between the objects of personal and real prop-

erty ownership would be between movables and immovables,

when real property would relate to estates in land less than

freeholds, as well as freeholds, and this is the way the topic
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is generally treated, but the feudal system relegated estates

less than freehold to the realm of personal property and neces-

sitated such arbitrary classification.

§ 2. Freehold Estates.

The right of real property in general relates to land, but a

man is never said to own land; he has only an estate in land.

A freehold estate is an estate in land either of inheritance or

for life. Estates of inheritance are either fee-simples or de-

terminable fees (fee-tails, estates upon condition, limitation,

conditional limitation). An estate in fee-simple is a freehold

estate of inheritance without condition or limitation and of

indefinite duration. A person has an absolute real property

when he has an estate in fee-simple. In the case of all other

estates he can have only a qualified property. The estates

which approach the closest to fee-simples are determinable

fees, for they possess all the incidents of fee-simples except

the assurance of indefinite duration. The grantee taking such

an estate has the exclusive right to use, possess, and even to

dispose of the same (that is, of his interest) ; but the estate is

qualified by being liable to terminate upon the happening or

not happening of a future named but uncertain contingency.

The determinable fees are the fee-tail, fee upon condition, and
fee upon limitation. An estate in fee-tail is a freehold estate

of inheritance which descends, not to the heirs generally, but
to the heirs of the body of the donee, or to some particular

class of such heirs, and through them to his grandchildren in a
direct line indefinitely; but such an estate is qualified in that

it will end with the death of the first tenant who is without
issue capable of inheriting, unless barred by a common recov-
ery (or conveyance). At common law the tenant could alien-

ate the estate so as to give a fee-simple only by suffering a
common recovery, and until the rule in Shelley's case it was
not decided that the first grantee could even do this. An
estate upon condition is a freehold estate of inheritance which
depends upon a condition precedent or condition subsequent.
An estate to A and his heirs, if A will abstain from the use of
intoxicating liquors for five years, is an estate upon a condition
precedent, An estate to A and his heirs provided that the
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land shall not be used for a slaughterhouse is an estate upon
a condition subsequent. If it depends upon a condition pre-

cedent it will never vest until the happening of the condition.

If it is subsequent it will be terminated upon the happening
of the condition and entry by the grantor, his heirs, or legal

representatives. An estate upon limitation is a freehold estate

of inheritance upon such a condition subsequent that it termi-

nates ipso facto upon the happening of the event without any
entry, as when an estate is granted to D during widowhood.
If an estate in fee upon condition, or in fee upon limitation,

is followed by a limitation over to a third person, this last

estate is called a conditional limitation, and in either event vests

ipso facto in the third party upon the happening or not liappen-

ing of the limiting contingency. An estate upon condition pre-

cedent and a conditional limitation are qualified because of the

uncertainty as to their beginning; an estate upon limitation

and estates upon other conditions subsequent are qualified be-

cause of the imcertainty as to their duration. A life estate in

land is a freehold estate not of inheritance, which is to con-

tinue for the life or lives of some particular person or persons.

Curtesy is the life estate in land which the husband acquires

at the death of his wife in the estates of inheritance of which

she was seized during their coverture when there has been

birth of issue alive ; and dower is the life estate in land which

the wife acquires upon the death of the husband in the one-

third part of the estates of inheritance of which he was seized

during their coverture. Life estates are qualified because the

tenant has the right to possession only for a limited time, the

right to use the land only in such a way as not to commit waste,

and the right to dispose of no greater estate than the life estate

which he has.

§ 3. Estates Less than Freeholds.

The estates less than freehold in corporeal and incorporeal

hereditaments, though classed as chattels real, and thus as

objects of personal property ownership, are in truth the objects

of real property ownership. They, in general, resemble other

estates in land. They are like them except for the period of

their duration. Yet as a consequence of being classed as the
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objects of personal property they have acquired various pecu-

Harities not possessed by freeholds. Rights to them will pass

under a bequest of personal property. Rights to them pass to

the personal representatives instead of the heir. Estates less

than freehold are divided into estates for years, estates from

year to year, estates at will, and estates at sufferance. An
estate for years is an estate less than freehold which is to con-

tinue for a fixed and definite period both as to its begitining

and its end, called a term. An estate from year to year is an

estate less than freehold, with a definite beginning but no

definite ending, which consists of an indefinite number of

periods unless terminated by one of the parties at the end of

one of these periods by notice prior to the end of such period.

An estate at will is an estate less than freehold, rent free, which

is to continue during the joint wills of the lessor and the one

in possession. An estate at sufferance is an estate less than

freehold in which a tenant has the naked possession of land,

rent free, by holding over wrongfully after the termination of

another estate. All of the estates less than freehold are quali-

fied. In an estate at sufferance practically all that the occu-

pant has is the right not to be sued as a trespasser. In an estate

at will the tenant at will, in addition to possession, has the

right to emblements (growing crops planted by him) and
estovers (wood) ; but he has no further right to use or enjoy-

ment, and he has no right of disposal, as an assignment of his

interest would terminate his leasehold. In the estates for years

and from year to year the lessee may possess, use so long as

waste is not committed, and dispose of such interest as he has.

All of the estates are qualified as to their duration.

§ 4. Remainders, Reversions, Licenses, Etc.

All of the above estates, except those from year to year, at

will, and at sufferance, both estates less than freeholds and
freeholds, may be either in possession, where the tenant is in

actual possession or in receipt of the rents, or in expectancy,
where the right to the possession of the land is postponed to a
future period, either without any precedent estate or with a
precedent estate. Where there is such precedent estate it is an
estate in possession of the person to whom given and is called
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a particular estate, and the future estate which is to follow it

is an estate in expectancy and is called a remainder (vested or

contingent). Suppose A, who has an estate in fee-simple,

grants the same to B for B's life, then to C for ten years, then

to D and his heirs forever. B has a life estate in possession.

C has an estate for years in expectancy. D has a fee simple

estate in expectancy. If C is alive his estate is a vested re-

mainder, and if D is alive his estate is a vested remainder.

A person may grant the whole of his estate, or only a part

of it. In the latter event there is left in him, or his heirs,

an estate in expectancy, called a reversion ; but one who grants

a determinable fee out of an estate in fee-simple has left in

him, or his heirs, only a possibility of reverter, instead of an

estate in reversion, for there is a possibility that the grantor

and his heirs may never get the estate again. A. who has an
estate in fee-simple, grants an estate to B for life out of the

same. As soon as B's life estate is ended, A's estate in rever-

sion will commence.
A license is a right not amounting to an estate in land (like

a possibility of reverter), and is an authority to do an act or

series of acts on one's land, as to hunt, fish, cut down trees, etc.

A trust is a right of property, real or personal, held by one

party (trustee) who is the legal owner, for the benefit of an-

other party (beneficiary) who is the equitable owner.

Absolute property is the greatest property that anyone can

have, either in real property or personal property. Qualified

property includes any rights of property less than absolute

property. These terms apply alike to real property and per-

sonal property, and in each they relate to the conduct of his

fellowmen to which the owner of the right is entitled. Hence,

they will be more fully discussed in connection with the ele-

ments of the right of real property and the elements of the right

of personal property.

§ 5. Elements of the Rights.

The elements of the right of real property are (i) the con-

duct which it requires, (2) the objects to which it re-

lates, (3) the person entitled to such conduct, (4) the

persons whose duty it is to give such conduct.

(i) The conduct is forbearance from interfering with the
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possession, use, or disposal of the objects of real property,

either for a limited or an indefinite time.

(2) The objects are corporeal hereditaments (land), in-

cluding the soil of the earth, and things attached by nature

or art and extending indefinitely upward and downward, and

incorporeal hereditaments, including easements, etc.

(3) Anyone, by legally acquiring the same, may have a

right to a part or all of the above conduct, either severally, or

as a tenant in common, or as a joint tenant.

(4) Everyone is under duty to give the above conduct to

anyone who has acquired a right to it.

Real property is not conduct alone unrelated to any external

object, nor an external object alone, nor a person under duty,

nor a person with a right ; but it is a right made up of all four

elements. It is a greater or less right according as the conduct,

and the objects, and the persons vary.

§ 6. Conduct Required by Right.

Conduct is the most important element of real property if

any one element can be said to be most important. In the case

of real property the conduct is always forbearance. Persons

are under duty to forbear from doing certain things, but they

are not under obligation to do any specific acts. Such forbear-

ances embrace forbearance from interfering with possession,

or use, or disposal, or all three. The time when such forbear-

ances may be owed may be an hour or a day, or forever. If

a person has a right to forbearance forever as regards posses-

sion, use, and disposal, as in a fee-simple, he has an absolute

property; if his right lacks any one of these essentials he has

only a qualified property. It is the conduct to which a person

is entitled and not the objects to which it relates which deter-

mines whether his property is absolute or qualified. It is not

the fact that the right relates to one acre of land or a thousand

acres of land, nor the fact that it relates to a corporeal thing

or an incorporeal thing, which makes the property absolute,

but the forbearance with respect to any of such things to

which a person is entitled. The forbearances referred to as

the conduct to which the owner of real property is entitled
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mean forbearances of men as private individuals. A person
may have an absolute property, though the state may have the

right at any time to interfere with the possession, use, or dis-

posal thereof. All private property is held subject to the para-

mount right of the state to take it under eminent domain, police

power, taxation, public necessity, and in settlement for legal

wrongs, with certain exemptions. This topic will be consid-

ered again in connection with personal property.

§ 7. Objects to which Right Relates.

The objects of real property, or the things to which the right

relates, are corporeal and incorporeal hereditaments. These
are not the most fortunate terms, but it is neces-

sary to use them, as unfortunately there is no term to take the

place of incorporeal hereditament. The popular word land

may be substituted for corporeal hereditaments. Land is the

soil of the earth and every tangible thing permanently con-

nected therewith, either by nature or art, and extends from the

surface indefinitely upward and downward. Hence, when a

person has a right which relates, for instance, to a field within

certain boundaries, he has a right which relates to everything

beneath the same to the center of the earth and upward above

the same to the sky, vmless otherwise stipulated.

§ 8. Land.

It is as obvious that land includes the soil of the earth as that

night follows day. Soil includes rocks, stones, minerals, oils,

salt, and gases in or upon the soil. Does soil include the water

flowing over it, or under it, or along its border? This ques-

tion cannot be answered by yes or no. Surface water belongs

to the owner of the soil upon which it lies to the same extent

that the soil does, the term including all waters of a casual

and vagrant character which ooze from the soil or diffuse them-

selves over the surface, following no defined channel. Per-

colating waters also belong to the owner of the soil, the term

including water beneath the surface of the earth, not flowing

in a clearly defined stream but combined with the soil or pass-

ing through it by percolation and filtration. Water in a water-
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course, or a stream of water usually flowing in a definite chan-

nel having a bed and banks and discharging into another body
of water, cannot be the absolute property of anyone. Every
riparian owner; that is, every owner of soil bordering upon
such watercourse or over which it flows, is entitled only to

make reasonable use of the water for domestic, agricultural, or

manufacturing purposes as it passes along. He may consume
the water for his domestic needs, but after using it for manu-
facturing needs he must allow it to pass on. Where irrigation

prevails in the western states water in watercourses may be

appropriated for agricultural purposes by the first person who
claims it; but elsewhere the doctrine of reasonable use pre-

vails. The rules as to watercourses also apply to subterra-

nean waters which run in regular and well-defined streams.

The owner of soil over which a stream of water flows or upon
which a pond of water rests is the owner of the ice which is

formed upon such water ; but if the bed of such stream or pond
belongs to the state the ice belongs to the state. All of the

above things which are included in the term soil are therefore

land, or corporeal hereditaments.^

Land also includes things attached to the soil by nature, both
animate things and inanimate. In the first class are grouped
all the primary growths of nature, such as forest trees and all

other perennial plants. Annual crops (fructus industriales),

which owe their growth as much to the labor of man as to

nature, are classed as land or as chattels according as they are
grown by the owner of the soil or not. If planted by a tenant
they are not regarded as land. If planted by the owner of the
soil they will pass with a deed of such soil, but they should be
mortgaged by a chattel mortgage, not a real estate mortgage.^
In the second class are placed those things which are cast upon
the earth by the forces of nature, such as aerolites, manure
made upon a farm in the usual course of agriculture, and soil

carried from one point to another and deposited by the gradual
action of water, but not if deposited by an avulsion.^ All of the
above things are land, so that the person who is the owner of
the soil is also the owner of them.

'Ocean Grove, Etc., Ass'n. v. Asbury Park, 40 N. J. Eq. 447.
"Tripp V. Hasceig, 20 Mich. 254.

'Goddard v. Winchell, 86 la. 71 ; Daniels v. Pond, 21 Pick. 367.
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Land also includes things which have been attached to the
soil by the art of man. It is a maxim of the law that whatever
is attached to the soil becomes a part of it, and this maxim
is applied most frequently to things which though in nsfture

chattels are attached to the soil in such a way as to become a
part of it. Fixtures is the name given to such annexations.
In this connection we are considering articles which are on
the border line between realty and personalty. If they lie on
the side of realty they are called fixtures ; if on the side of per-
sonalty, chattels (trade, agricultural, or domestic). In de-

termining whether a thing is a fixture or not the intention of

the parties is controlling, but if such intention is not expressed
it is inferred from the relation of the party making the annexa-
tion to the freehold, together with the mode and degree of

annexation, or the adaptability of the thing annexed to that

portion of the realty to which annexed. The relation of the

annexer and mode and degree of annexation are the tests em-
ployed when the annexation is by a tenant. In such case the

relation is such that a permanent improvement is not presumed,
and hence the chattel will not become a fixture unless it is

so annexed that its removal would either injure the chattel

or the realty. Anything which an owner of the realty annexes

thereto is presumed to be intended to be a permanent improve-

ment, and hence if the thing is either annexed or adapted to the

use of the realty, it will be regarded as a fixture. Fixtures

are land.^

A concrete illustration will help to make clearer when a

chattel will become land, or a fixture. A is the owner of a

sawmill, and in that connection uses a mill-chain for drawing

logs up to the mill. The chain is prepared for being hooked and

unhooked at pleasure. A executes to B a deed in which he

conveys to B all his title and interest in such saw-mill with

the privileges and appurtenances. Thereafter A goes to the

saw-mill, disconnects the mill-chain, and carries it away. B
may now sue A in conversion for exercising acts of dominion

over his property. As between A and B the mill-chain is a

fixture, and title thereto passes to B along with the title to the

saw-mill. The chain was annexed to the saw-mill by the owner,

A, who must then have intended a permanent improvement,

'Teaff V. Hewitt, 1 Oh. St. 511 ; Parsons v. Copeland, 38 Me. 537.
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and it was adapted to that part of the realty with which it was
connected, even though it would injure neither the chattel nor

the land to remove the same. Had A been a tenant in posses-

sion of the saw-mill at the time of his making the annexation

a temporary improvement would be presumed, and since the

chattel can be removed without injury to itself or the land,

it would then be regarded not as a fixture, but as a chattel

still, and A would have a right to carry the same away.^

§ 9. Easements.

Incorporeal hereditaments include all those inheritable ob-

jects of property which are intangible. At the present time

such objects are easements, franchises, and rents, but ease-

ments are the important incorporeal hereditaments. An ease-

ment is the right of the owner of one piece of land, by reason

of such ownership, to use the land of another for a specific

purpose, not inconsistent with the general property of the

owner. The land to which this right is attached is called the

dominant estate, and the land over which it is exercised the

servient estate. An easement is affirmative where the owner
of the dominant estate makes some active use of the right en-

joyed, as in case of a right of way. An easement is negative
where the owner of the dominant estate restricts the owner of
the servient in the use of the same, as in case of lateral support.

Ways are either private or public. The right of lateral sup-
port is a right appurtenant to every parcel of land not to have
the owner of an adjoining parcel excavate upon his own land
so near to the line as to cause the first land in its natural state

to cave in, or in its artificial condition if a right of that sort is

acquired by grant. The right to subjacent support is like the
right to lateral support. The right of riparian owners to water
is an easement. An easement cannot be acquired in modern
law in light and air. The right to fish is an easement, but it

is a personal privilege instead of being appurtenant to another
estate.^

'Farrar v. Stackpole, 6 Me. 154.

"Pierce v. Keator, 70 N. Y. 419.
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§ lo. Persons Who Have the Right.

" The right of property is .an offspring of the social state and
not an incident of the state of nature," to use the words of

Justice Marshall. Hence all men do not have the right of

property. The right must be acquired before anyone is entitled

to the same. But, in general, anyone may acquire the right of

property if he desires to do so. The amount of land to which

an alien or corporation .may acquire a right is sometimes re-

stricted, but other persons are generally without restriction.

A person may have a right to land by himself or in connection

with others. If a person holds land or an easement in his own
right alone, without any other person being joined or connected

with him in point of interest during his estate therein, he has

an estate in severalty. This kind of ownership is^necessary

to absolute property. If two or more persons have a right to

land or an easement by unity of possession but by separate

and distinct titles, they are tenants in common. An estate in

partnership is one kind of tenancy in common, where partners

purchase land with partnership funds. If two or more persons

have a right as respects land or incorporeal hereditaments by

one and the same interest, accruing by the same conveyance,

commencing at the same time, and held by an undivided pos-

session, they are joint tenants. Only a qualified property may
be had where there is a tenancy in common or joint tenancy.

An estate in severalty, in common, or joint tenancy may be .held

in a fee, in an estate for life, for years, at will, etc. The
principal incident of joint tenancy is the right of survivorship.

§ II. Persons Under Duty.

After anyone has acquired a right as respects any object of

real property ownership it is a right which is good against all

the world. Everybody for themselves and their agents owe

him the duty to refrain from interfering with such interest as

he has acquired. If he has acquired a right to possession

only, all men must refrain merely from interfering with such

possession; if he has acquired a right to possession for only

ten years, the world must refrain from violating such posses-

sion for only ten years, and so on. Everyone is under some
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duty to him, and anyone who fails to discharge his duty violates

the right of the person who owns the property and is a wrong-

doer.

§ 12. How THE Rights Are Acquired.

The right of real property is an outward right and it is

acquired by secondary acquisition, either (i) by opera-

tion of law on the death of an ancestor; or (2) (a) by
operation of law before the death of the former owner

when there has been adverse possession, estoppel, ac-

cretion or reliction, marriage, or judicial sale ; or (b) by

act of parties, either by public grant, or by private con-

veyance, or will, all made during life, but a will to take

effect after death.

Original acquisition is a way of acquiring title to a thing

which has never had nor does not now have an owner ; secondary

acquisition is a way of acquiring title to a thing from another

or others. All the objects of real property ownership have

now been appropriated either by the state or by man. Hence
secondary acquisition is the only means of acquiring title to

real property with which we have to deal. Real property may
be acquired by secondary acquisition in two ways, by descent

and by purchase. Title by descent is that acquired by opera-

tion of law on the death of an ancestor; title by purchase in-

cludes all other modes of acquiring title to real property than

by descent whether by operation of law or by act of the par-

ties. Whenever one person loses his right of real property

another person or body acquires it, so that in general when we
learn how real property is acquired we also learn how it is

lost; but there are some ways of losing real property which
we shall treat under that topic which we shall not give con-

sideration here. Here we are especially concerned with private

rights. A person may lose his real property to the state in a

number of different ways, and the state thereby acquires the

same. We shall not consider such topics in this place.

The right of property also differs from all the other rights

heretofore considered in the manner by which it may be ac-

quired. Property is called an acquired right, other rights are
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called natural rights; property is not acquired at birth, other

rights are acquired at birth; property exists because of the

social state, other rights because men are members of civilized

society.

§ 13. Descent.

The law of descent applies only to estates of inheritance ; that

is, fee-simples, fee-tails where they still exist, estates on condi-

tion, on limitation, and conditional limitations, both in posses-

sion and in expectancy. If a person dies without having

disposed of such estates of inheritance by will the law imme-
diately transfers his right to certain persons designated as his

heirs, subject to the rights of the surviving husband or wife

and the claims of creditors. Under the English common law

doctrine of primogeniture the eldest son was always the heir

to the exclusion of other children ; and under such law parents

and grandparents could never be heirs. The doctrine of

primogeniture does not obtain in the United States, and in the

United States the lineal heirs in the ascending series also take

in preference to collateral heirs. The matter of descent is

generally regulated by statute in the different states ; but usual

provisions are that real property shall descend in the following

order: (i) to the children equally, and to the children of a

deceased child by right of representation ; that is, taking among
them the share the parent would have taken had he lived;

(2) if there be no lineal descendant, to the surviving spouse;

(3) if neither issue nor spouse, to the father and mother, or

their survivor; (4) if neither children, spouse, nor father or

mother, to brothers and sisters and the lawful issue of any

deceased brother or sister by right of representation; (5) if

none of the above, to the next of kin in equal degree
; (6) if

there are neither spouse nor kindred, to the state by escheat.

Some states do not permit the husband and wife to take as

heirs, but only give them curtesy and dower; but many give

them a one-third in fee in lieu of curtesy and dower and make
them heirs to the other two-thirds if there are no children.

An estate for one's own life terminates with his life, and there-

fore cannot descend to anyone. All other estates, instead of

descending to the heirs at once, go to the administrator with
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the personalty for the payment of debts and for the widow's

allowance and thereafter are distributed by law in much the

same way as freehold estates of inheritance are inherited.

§ 14. By Purchase— (i) By Operation of Law.

Title by escheat, confiscation, eminent domain and taxation

will be considered under the heading of how real property may

be lost ; but there are a number of other ways of acquiring title

to real property by purchase by operation of law which we

shall now consider. Adverse possession is one such means

of one man's acquiring title from another. In order to amount

to adverse possession the possession must be (i) hostile and

under a claim of right; (2) actual; (3) open and notorious;

(4) exclusive; (5) and continuous and uninterrupted for the

full period of the statute of limitations, which is sometimes

twenty years and sometimes fifteen years. A right may be

acquired by adverse possession, both as respects land and as

respects easements, and the elements are the same in both

cases, except that in the case of easements there must be

acquiescence on the part of the owner of the servient estate.

A tenant cannot acquire title against his landlord, as he is

estopped from denying his landlord's title. Title to incorporeal

hereditaments may be acquired by abandonment, but title to

land cannot be acquired in this way, as the statute of frauds

requires a writing. For the same reason one cannot divest his

title and give it to another by surrender, except where the

principle of estoppel would apply, as where the deed belonging

to the party surrendering has not been recorded and the party

to whom surrendered transfers the same to an innocent third

person. A person may acquire title to any of the estates in land

or incorporeal hereditaments by estoppel from one who makes
a false representation in regard to a material fact, knowingly
or negligently, with intent that it should be acted upon by him,

if he does reasonably rely upon it to his damage. For example

:

The owner of land silently permits another to buy his land

and expend money upon it without himself disclosing his title.^

'Hatch V- Kimball, 16 Me. 146,
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A person may acquire title to land by accretion, where grad-
ually and imperceptibly by the agency of water soil from other
land is deposited on his own. A person may also acquire title

to land by reliction, where there is a recession of water from
land previously covered by it and the water was either on his

land or bordering it. Marriage is another way of acquiring

title to a life estate or more in estates of inheritance. At com-
mon law the husband acquired a life estate by curtesy in all

the estates of inheritance of the wife of which she was seized

during coverture after issue was born capable of inheriting

and the wife's death, and the wife acquired a life estate in one-

third of all the legal estates of inheritance of the husband of

which he was seized during coverture after the death of the

husband, unless her dower was barred by marriage settlement,

or jointure. Statutes frequently give each spouse a one-third

interest in fee in lieu of common law curtesy and dower. Many
statutes also give a homestead right to the surviving husband
or wife, or a life estate in the homestead. Title to any estates

in land or incorporeal hereditaments may also be acquired by
judicial process, as in execution sales, foreclosure sales, sales

by executors, administrators and guardians, and other judicial

sales, and the equitable title to a trust may be created by opera-

tion of law. The above are all the methods of acquiring title

by purchase (not by descent) by operation of law.

§ 15. Public Grant.

A public grant is the mode of conveying to an individual

title to lands belonging to the United States or to one of the

states. The instrument by which such title is transferred is

called a patent. As soon as the title to land passes from the

United States the land becomes a part of the property of in-

dividuals within the state, and it is thereafter subject to state

legislation, in the matter of descent, devise, transfer, etc.

§ 16. Private Grant.

The transfer of any interest in land by a private party ex-

cept an estate for one year (sometimes three years), is required
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by the statute of frauds to be in writing. The modern instru-

ment for effecting such transfer is called a deed if it relates

to the transfer of title to freehold estates, and a lease if it

relates to the jiransfer of title to an estate, less than freehold.

Both leases and deeds are executed contracts. It is often

customary for parties to enter into an executory preliminary

contract for the sale of estates in land, and then to carry the

same out by executing the subsequent conveyance, either deed

or lease. For a full discussion of executed and executory

contracts the reader is referred to the chapters on contracts.

The general essentials will be considered there. We shall con-

sider here only those matters peculiar to the subject of real

property. General forms will be found in the back of the book.

Title to real property may also be transferred by will.

§ 17. Conveyance (Deed)

There are two kinds of modern deeds, the quit-claim and
the warranty, the quit-claim being similar to the common law
release and the warranty to the common law bargain and sale.

The quit-claim deed conveys whatever title the grantor may
have, without any covenants whatever. If the grantor has the
title it is as good a conveyance as any. A warranty deed con-
veys the title of the grantor and he also covenants or war-
rants (

I ) that he is seized of such an estate as he undertakes
to convey; (2) that he has a good right to convey the same;
(3) that the same is free from all incumbrances (unless other-
wise stated) ; (4) that the grantee shall quietly possess and
enjoy the same; that is, shall not be evicted by superior title;

(5) that he will execute any further instrument necessary to
perfect title; (6) (covenant of general warranty) that he will
warrant and defend the peaceable possession (or the title)

against all lawful claims of all persons whomsoever.
A deed should be dated, either at the beginning or the end

thereof. After the date, if at the beginning, the names of the
parties should be given, grantor and grantee. If no grantee
is named, there is no deed. If a married woman is grantor her
husband should be joined with her. If the homestead is being
sold both should join. Fictitious names may be used, how-
ever, without invalidating the instrument. Following the
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names of the parties the consideration is stated, although this

may be merely nominal. No consideration is necessary as

between the parties, but a voluntary conveyance is not good as

against existing creditors. If the true consideration is not

stated it may be inquired into. Then should follow the opera-

tive words of conveyance, as "bargain and sell," "release,"

"confirm," "assign," "convey," "grant," "transfer," "set over."

After that the land should be described with reasonable cer^

tainty. If a wrong description is used oral contemporaneouw

evidence is not admissible to vary the contract; it can only

be admitted to explain ambiguities. But if a map or survey

is referred to it becomes a part of the deed. Any conditions,

precedent or subsequent, should be stated. Then the instru-

ment must be signed, or in some states subscribed. If a person

cannot write his own name he may make his mark, but his

name should be written near the mark by some one. A seal

is also necessary unless dispensed with by statute. It is not

necessary as between the parties to have the deed attested or

acknowledged, but in order to entitle the deed to be recorded

it must be signed by two witnesses and acknowledged before

a notary public or other officer competent to take acknowl-

edgments. A deed does not become effective as a deed until

delivery, actual or constructive. A delivery in escrow is a

delivery to a third person to take effect after some condition

has been fulfilled. Patents of the United States differ from

private conveyance in this respect, for the former do not have

to be delivered to become effective. Lastly, the deed should

be recorded, to prevent an innocent third person acquiring

rights by a subsequent sale or mortgage to him by the first

grantor. Record is not necessary to pass title.

§ 1 8. Lease.

The word lease is used to denote that species of contract by

which the possession and profits of land are transferred for

a specified term of years. Estates for years are created by a

lease. An estate from year to year or at will may be created

by lease. An estate at will generally arises by implication, as

by entry under a contract to purchase. An estate from year

to year is a creation of judicial decisions, and arises where a



58 THE FARMERS' MANUAL OF LAW. [Chap. VIII.

person occupies land by permission of the owner, without any

term fixed, but with such a reservation of rent that an annual,

or quarterly, or monthly holding is implied.

The person granting the lease is known as the lessor, or land-

lord, and the one to whom it is given as the lessee, or tenant,

and the compensation for the enjoyment of the land as rent.

The statute of frauds in some states requires any contract

for the leasing of lands for a longer period than one year to be

in writing; in other states leases for three years and less are

exempted from the operation of the statute.

The usual lease contains a number of covenants, part of

which are implied and part of which may be expressed, both

on the part of the lessor and on the part of the lessee. A cov-

enant is only that in an instrument under seal which would be

called a promise in oral undertakings. The covenants on the

part of the lessor, which are implied in every lease and need
not be expressed, are: for quiet enjoyment, against incum-
brances, for further assurance, and to pay taxes and assess-

ments. The implied covenants of the lessee are to pay rent, not

to commit waste, and to make tenantable repairs. Express
covenants of the lessor are such as to repair (in case of fire,

etc.), and to renew. Express covenants of the lessee which
may be inserted are such as to pay taxes, to insure, not to

assign or sub-let, to reside on the premises, to build after a
certain pattern, and to carry on agricultural land after a cer-

tain mode. Some of these covenants are said to run with the
land; that is, bind the heirs of the lessor and the assignee
of the lessee. Such are the covenants of the lessor for quiet
enjoyment, for further assurance, to repair, and to renew, and
the covenants of the lessee for rent, to repair, to pay taxes
and assessments, to reside on the premises, and to cultivate
in a certain maimer.

In the absence of a covenant against assignment estates in
land may be assigned. An assignment by the landlord must be by
deed, as he has an estate of freehold, but the tenant may assign
by any appropriate writing. An assignment carries the whole
interest of the lessee, but he remains liable for the rent imless
the lessor consents to the assignment. Unless restrained by
the lease the tenant may also sub-let a part of the premises
for the whole term or all the premises for a part of his term,
but in such case the sub-lessee is tenant of the first lessee and
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not of the landlord, as there is no privity of estate between the
landlord and sub-lessee. In the case of an assignment the land-
lord may also sue the assignee. There is dispute as to whether
a grant of part of premises for the whole unexpired term is

an assignment or a sub-lease.

Rent reserved in a lease, before due, is an incorporeal

hereditament, like an easement, but after it becomes due it is

an incorporeal chattel, the first being an object of real property

;

the second, of personal property.

The estate in the lessee is not created until he enters under
the lease. Thereafter he has a qualified property right in rem
against all the world, including the lessor. Before that time
and so far as any covenants and other executory features of

the lease are concerned the lessee, as well as the lessor, has
only a right in personam, like any other contract right.

§ 19. Will.

Real property may be disposed of by will, as well as per-

sonal property. So far as a will relates to real property it

is called a devise. A will takes effect only after death. It

is revocable during the life of the maker. It may be revoked

by a new will and by the destruction of the old will. If a donee

named dies before the donor the devise will lapse, and unless

other provision is made for that event the real property will go

to the testator's heirs. The marriage of a woman will in most

states revoke her will, and the marriage of a man followed by

the birth of a child will revoke his will. Most states require

a person to be twenty-one years of age to make a valid will of

real property. A person must be of sound mind and free from

undue influence to make a valid will. The formal requisites of

a will, together with the property that may be disposed of there-

by, are generally regulated by statute, and reference should

be made to them. In general a will should be in writing, pub-

lished and acknowledged in the presence of witnesses (not a

beneficiary), signed at the end by the testator, witnessed by at

least two witnesses who subscribe their names in his presence

and in the presence of each other, and the will is sometimes

required to be sealed and dated.
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§ 20. Violations of the Rights.

Violations of the rights of real property are torts. If the

wrong violates the right of possession it is called a tres-

pass. If the right of use of a riparian owner is violated

it is violation of water rights. If the right of disposal

is disparaged by false and malicious representations it

is slander of title. If the right to use or disposal is

violated by false representations reasonably relied upon

and causing damage, it is deceit; if by failure to exer-

cise diligence in a situation where one should see that

harm would be likely to result, and it does so result,

negligence ; if by flooding the land of another other than

in the natural way by water collected on his own land or

by changing the course of currents, nuisance ; if by caus-

ing one's land to cave in by excavations close to the

boundary or underneath the same, removal of lateral or

subjacent support ; if by a wrongful and lasting injury to

inheritance by the owner of the particular estate, waste.

The great wrong which violates the right of real property

is trespass. This wrong is only a violation of possession, but

as some one always has a right to possession, and as most

wrongs against real property violate the right of possession,

it is easy to see how extensive the tort is. A tenant has the

right to possession. Hence his wrongful act against the land-

lord, or reversioner, is not called trespass, but waste. The
right of real property is seldom violated by deceit, or fraud,

as the owner is supposed to know more about his own property

than anyone else and not to rely on the representations of

others. Slander of title is generally considered to violate the

right of disposal. Violation of water rights only violates the

right to use, as no one can have a greater right therein. All the

other wrongs may violate either the right of use or disposal,

or both. A few illustrations will make clearer the nature of

the various wrongs enumerated. A is in possession of land

in one corner of which is a wood lot. The boundary line be-

tween this wood lot and an adjoining lot is not clearly indi-

cated. B by mistake crosses this boundary line and cuts wood
in the above wood lot. B is guilty of trespass.^ D, an upper

'Chandler v. Walker, 21 N. H. 283.
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riparian owner in an eastern state, diverts the water by canals

from the stream onto his land for the purpose of irrigating the

same, and thus sensibly diminishes the stream. B is a lower

proprietor. B's water rights have been violated, though he

cannot show any special injury.^ A has made a, contract to sell

land to B, and C falsely tells B that A's title will be contested

sooner or later, but he makes the statement in good faith. B,

as a consequence, refuses to buy. C is not guilty of slander

of title, as actual malice is essential.^ D knows that there is a

valuable mine on E's land and offers him what the land would
be reasonably worth without the mine, knowing that E knows
notching of the mine and saying nothing about it. E accepts

D's offer. D is not guilty of fraud, although if he had made
a willful misstatement in regard to the fact of there being a
mine on the place he might be.' A case of negligence may be

shown by proving that a fire, which destroys buildings, or crops,

started from combustible materials left on its right of way
by a railway.* D collects the surface waters on his land into

a ditch in the course of reclaiming his land, the ditch not being

a natural drain, and discharges the accumulated water onto P's

land. D is guilty of a nuisance.' X digs a gravel pit on his

land close to the line of Y's land, so that Y's soil caves into

the pit. X has violated Y's right to lateral support. X must

leave sufficient support to keep Y's land in its natural condition,

but he is not obliged to support any buildings thereon.^ D rents

P's barn for the storage of hay for a year, and during such

time, without leave, stores grain and other heavy substances

on the floors and passageways in addition to hay, by reason of

which the floors give way. D is guilty of waste.'

§ 21. How THE Rights Are Lost.

All the estates (rights of real property), may be lost by

private grant, judicial sale, taxation, eminent domain,

*Embrey v. Owen, 6 Ex. 353.

'Pitt V. Donovan, 1 M. & S. 639.

"Harris v. Tyson, 24 Pa. St. 347.

*Sibilrud v. Minneapolis, Etc., Ry., 29 Minn. 58.

"Livingston v. McDonald, 21 la. 160.

"Thurston v. Hancock, 12 Mass. 220.

'Chalmers v. Smith, 152 Mass. 561.
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destruction under police power, confiscation, accretion,

estoppel, and adverse possession. Estates of inheri-

tance may also be lost by escheat ; and an easement by
abandonment.

If not thus terminated a fee-simple estate will last forever;

a fee-tail estate, until the death of the first owner who
is without issue capable of inheriting; an estate upon
condition subsequent, until breach of condition and en-

try therefor ; an estate upon limitation upon the breach

of condition ; a life estate, until the death of the person

for whose life it is granted (or divorce in case of cur-

tesy and dower) ; an estate for years, until the expira-

tion of the term ; estates from year to year and at will,

until notice to vacate ; an estate at sufferance, until dis-

possession; and a license, until revocation.

Every man loses his own right of real property with his

own death. All the legal rights of a man terminate with his

death. But estates of inheritance which a man may own do not

perish with his death. If he has not alienated them prior to

his death they will pass to his heirs by descent or to his

devisees if he has left a will. So a life estate of one man for

the life of another who survives him will continue until the

death of the life on which limited. So also the other estates

in lands and incorporeal hereditaments may continue in a man's
heirs or personal representatives even though he has lost his

own right by death.

One man's loss is another man's gain, so far as the rights

of real property are concerned. Whenever one man, or set

of men, acquires a right of real property, great or small, it

means that another man, or set of men, has to that extent lost

a right of real property. The above statement also applies to

the state. Hence, it follows that most of what has been said

under the heading of the acquirement of rights of real property
would also apply to the loss thereof.

An estate upon condition precedent will never vest until the
happening of the condition; so that, if the condition never
happens, or is fulfilled, there will never be any right of real

property in the grantee, but the real property will never leave
the grantor. A condition subsequent may be void, or it may be
waived, in either of which events the estate, if a fee, will never
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terminate by its own terms. An estate upon limitation

terminates ipso facto upon the happening of the condition,

and does not need an entry by the grantor to terminate it as

other conditions subsequent do.

An individual may lose his right of real property by having

the state take it by escheat, confiscation, eminent domain, or

taxation. The doctrine of escheat applies only to estates of

inheritance. Under it the title to the objects of real property

ownership vests in the state when a person dies with no inheri-

table blood or is an alien. Confiscation is the appropriation by

the government in time of war of the property of aliens.

Under eminent domain the state may take private property

for a public use upon the payment of just compensation. Under
the power of taxation the state may compel private persons

to pay their just share of the expense of maintaining the gov-

ernment, even though as a consequence the entire value of par-

ticular property is destroyed. Under the exercise of the police

power the state may destroy private property without paying

compensation if the public good demands it.

All the other methods of losing title to real property have

already been sufficiently considered under how the rights are

acquired, and will not be again discussed in this place.
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§ I. Definition and Classification.

Personal property is the right of a man, either to the acts or

to the forbearances of his fellowmen, as respects any of

the external things capable of ownership, except such
as are the objects of real property.

Personal property may be absolute or qualified. It is abso-

lute when a man has the exclusive and unqualified right

to possess, use, and dispose of such objects of owner-
ship as against all the world except the state (accom-
panied by the actual or constructive possession

thereof). It is qualified when a man has any of the

above elements of absolute property less than all.

Personal property is an antecedent legal right in rem when
it entitles its owner to forbearance by all the world;

and an antecedent or remedial legal right in personam
when it entitles its owner to an act by some particular

person.

Personal property may also be defined as the right of a man
to be allowed by his fellowmen to possess, use, and dispose of

chattels. Personal property, as may be seen from the above

definitions, is a legal right which is resolvable into four ele-

ments. We shall treat these elements in order, and then we
shall consider the various methods by which the various rights

of personal property may be acquired, after which we shall

consider the violations of such rights and the methods of losing

the same. We shall consider only the elements of the right

in this chapter.

Personal property dififers from real property, not only in

the nature of the objects to which it relates, but in the nature
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of the conduct to which it entitles the owner. Real property

relates to land, easements, etc.
;
personal property relates to

chattels. However, there are some borderline objects to which

reference will have to be made. Real property requires for-

bearances ; personal property may require forbearances in the

case of some chattels and positive acts with respect to others.

Real property is always an antecedent right
;
personal property

embraces both antecedent rights and remedial.

Personal property and real property are alike in that they

may both be either absolute or qualified, in possession or in

expectancy, and that they may be owned in severalty, in com-
mon, or joint ownership. These topics have already been

considered in connection with our discussion of real property,

and only a brief reference to the same will be necessary here.

Absolute property is the greatest right which anyone may have
in any object of ownership. It is composed of three main ele-

ments : the possession, the use or enjoyment, and the disposal.

No one can require more than forbearance from interfering

with these three things, and even such forbearance cannot be

required of the state, but only of private individuals. No
one can acquire a legal right to have the majority of his fellow-

men protect what he claims to be one of his rights when to do
so would interfere with the paramount rights of those very
fellowmen. Hence the state, as the agent of his fellowmen,
may take or destroy his right through the police power, taxa-

tion, eminent domain, for the claims of creditors and those

who have been injured, and by confiscation. Absolute per-

sonal property may exist over chattels personal of a corporeal

nature, both inanimate and animate, not wild animals, and in

such incorporeal chattels as contracts, quasi contracts and
many remedial obligations. A qualified property may exist

because the object of the right is not one in which the law
will permit absolute ownership, as wild animals alive, and the
elements of light, air, fire, and water, or because the right is

not exclusive, or because the right is of limited duration, or
because the right does not embrace all of the elements of pos-
session, use, and disposal (or is not accompanied by actual pos-
session). Only a qualified property can exist as respects wild
animals alive, obligations to pay damages for personal inju-
ries, and bailments. A qualified property may be either gen-
eral or special. If a person who has the absolute property in
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some object of ownership splits up his property and lets an-
other have the temporary possession, or possession and right
to use the same, the former is said to have a general property
and the latter a special property.

The term property, personal as well as real, is sometimes
inaccurately applied to the objects of ownership themselves;
but this only leads to confusion. Property in its primary and
true meaning is a legal right. It should no more be limited

to the objects of the right than to the conduct to which it en-
titles a person. It will be used in its true sense throughout
this book.^ For example : A, a farmer, is the owner of cattle,

horses, sheep, swine, poultry, machinery, harnesses, vehicles,

furniture, and many other corporeal things, besides insurance,

promissory notes, perhaps some railway stock, or stock in a
creamery, debts against parties who have bought hay, butter,

animals, and other farm produce from him, and other incor-

poreal things either without any physical evidence thereof (as

in the case of the right to the services of his hired men), or

with such .evidence (as in the case of the promissory notes).

The chances are that the farmer would say that all of these

things are his personal property, and roughly speaking there is

no objection to his statement ; but in the legal and true sense

these are only the objects of his personal property. His rights,

known as personal property, not only relate to those corporeal

and incorporeal objects, but they also include the power,

backed up by the state, to compel some particular fellowmen

to do some particular acts with respect to such things, or to

compel all of his fellowmen to refrain from doing certain

things with respect to such things, and it is the conduct that

he can require that is the principal element of value in his

right of personal property, and it is the failure to give the con-

duct to which he is entitled which constitutes a violation of

his right of personal property and gives him a right to sue

at law.

§ 2. Elements of the Right.

The elements of the right of personal property are : ( i ) the

conduct which it requires, (2) the objects to which it

'Campbell V. Holt, 115 U. S. 620; Wynehamer v. The People, 13

N. Y. 378 ; Rigney v. The City of Chicago, 102 III. 64,
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relates, (3) the person entitled to such conduct, (4) the

person whose duty or obligation it is to give such con-

duct.

(i) The conduct, in the case of personal property rights

in rem (against all men), is forbearance from interfering with

the possession, use, or disposal of the objects of such personal

property, either for a limited or for an indefinite time; in the

case of personal property rights in personam (against a par-

ticular man), to do a specific act which is the object of such

right.

(2) The objects are chattels real (leaseholds, etc.), and
chattels personal, which include corporeal chattels both ani-

mate and inanimate, and incorporeal chattels both debts and
other claims for money and other contracts, good will, etc.

(3) Anyone, by legally acquiring the same, may have a
right to a part or all of the above conduct (acts or forbear-

ances), either severally, or as a tenant in common, or as a

joint tenant.

(4) Everyone is under duty to give the above forbearances

to anyone who has acquired a right to them ; and the particular

person brought into legal relation with him is under obligation

to give the above acts to anyone who has acquired a right

to them.

Personal property is not the particular objects, with respect

to which the right may be asserted, although such objects are

necessary to such property; but personal property is the con-

duct which one may exact from his fellowmen with respect

to such objects.

§ 3. Conduct Required by the Right.

The conduct required by the right of personal property may
be negative, to refrain from interfering with certain acts which
the owner of the right may desire to perform with respect to

objects of personal property ownership, as to possess, use, or
dispose thereof, so long as the owner does not interfere with
the co-ordinate rights of his fellowmen in respect to the exer-
cise of their legal rights of property, safety, reputation, etc.
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The amount of conduct that a property owner can claim de-

pends upon the right which he has acquired. Until he has

acquired the right he can claim no conduct, and he may
acquire a right to little or much conduct, when his property

will vary from qualified property to absolute property. The
more conduct a person can claim the more property he has. If

he has the right to have all the world give him the possession,

use, and disposal of any object, he has a greater property than

if he can merely insist upon being given the possession. If

he has such right only for a stated number of years he has less

property than he would have if he had the right in perpetuity.

If a person does not have the right to dispose of his interest

in a chattel to another he has much less property than he would
have if he could also dispose of the same.

The conduct required by the right of personal property may
be positive, to do some act for the owner of the right. The
objects of ownership in such case, except in the case of bail-

ments, are incorporeal, if indeed incorporeal things can be

called objects. There are no visible tangible objects. Yet the

conduct that can be required gives just as great a property

as though it related to corporeal things. The right of a prom-

isee to the performance of a contract is of this class. Fre-

quently the promisee has the right to the payment of money,

when his property is called a debt, secured or unsecured; and

it may be in the form of an oral promise, or in a bill, or note,

bond, insurance, policy, legacy, etc. But the promisee in a

contract may have a right to many other things than the pay-

ment of money. He may have a right to labor from a servant,

or bailee, or agent, or he may have a right to a conveyance, or

to a sale, and so on. In all of such cases he is the owner of

personal property. He may not always be able to sell his right.

If it is one created by a bilateral contract (promise by each

party), and he has not performed his promise, he may not

sell or assign his right, because a promisor cannot assign his

obligation to a stranger, and the right is inseparably connected

with the obligation. His property, therefore, is not so great,

yet it is property. The remedial rights to restoration or to

compensation by way of redress for the violation of antecedent

rights (that is, the rights heretofore considered), which arise

upon the violation of such rights by torts and breaches of con-

tract, are also personal property, for the owner thereof has a
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right to the affirmative conduct of another. Some of these

rights cannot be assigned. Some of them do not survive the

death of the owner. But most of them may both be assigned

and do survive the death of the owner under modern law. All

of them are personal property. The obligations created by pure

implication of law, and known as quasi contracts, also give

the one for whose benefit they are created a personal property.

The right is generally the right to have the payment of a

sum of money, and it is assignable. All rights to positive acts

are in personam, or rights to the conduct of some particular

individual ; while all rights to negative forbearances are in rem,

or rights to the conduct of everyone.

§ 4. Objects to which the Right Relates.

The objects to which the right of personal property relates

embrace all those external things which man has subjected

to his dominion during the progress of the centuries, and
which the majority of the people of the state through law have
declared that he shall own, with the exception of those objects

which are classified with real property.

What are the objects of real property ? At the common law,

as we have already seen, the right to land and to incorporeal

hereditaments for one's life, or for the life of another, or
forever, etc. ; that is, an estate for life or for inheritance, was
called a freehold estate, and was classed as real property.

Thus, it appears that all rights to land, except estates less than
freehold, are excluded from the realm of personal property;
and had it not been for the accident of the feudal system
estates in land less than freehold would also have been classed

as real property, as they should have been. The natural
division between real property and personal property is between
the rights to immovables and the rights to movables ; this was
the division of the Roman law : but the common law, because of
the influence of the feudal system, decreed that only an estate
for life or greater was worthy of a freeman and to be classed
as real property. The common law, by the same perversity
with which it refused to classify estates less than freehold
as real property, classified the right to certain movables as
real property. We might almost say that it swapped leaseholds
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for heirlooms. Heirlooms are such personal chattels as de-

scend to the heir along with the inheritance, contrary to the

usual rule, instead of passing to the executor or administrator

of the last owner. These things are classified as realty by
construction of law, not because of any inherent characteristic

which likened them to immovable property, but merely be-

cause local custom favored the heir rather than the executor

in this respect. Some of the things which have been held to

be heirlooms are the ancient jewels of the British crown, the

coat armor of ancestors hung in church, ancient portraits

and family pictures (though not fastened to the wall, as it

is not a question whether they are fixtures), and title deeds.

Some authors have also classed as heirlooms deer in a park

and doves in a dove-cot, because they pass with the inheritance

;

but they pass with the inheritance, not because they are heir-

looms, but because the deceased had no transmissible personal

property right in them. Heirlooms, then, are also excluded

from the realm of personal property.^ Fixtures are also ex-

cluded from the realm of personal property. A fixture is a

chattel annexed to the freehold in such a way as to become part

of it, so that no right of removal can be claimed by the person

making the annexation. Fixtures are the objects of property,

but of real, not personal, property. This does not seem anom-
alous, for though fixtures were once chattels they have so

changed their identity as to become land. If chattels are in

some way annexed to the land, but not sufficiently to become
a part thereof and fixtures, they are designated by such terms

as domestic chattels, trade chattels, and agricultural chattels,

although the term "fixtures" is sometimes incorrectly em-

ployed in this sense. Intention is the great criterion for de-

termining whether a chattel has become a fixture or not. If

the intention is expressed it controls. If it is not expressed

resort must be had to further tests for determining the inten-

tion. The tests which have been recognized for this purpose are

(i) the object of the annexation (that is, whether a permanent

or temporary improvement is meant), as inferred from the

relation to the land of the annexer of the chattel, together

(2) with the mode and degree of annexation (that is, whether

removal would injure either the chattel or the land), or (3) the

'Cowen's Case, 13 Coke 105,
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adaptability and essentiality of the chattel to the use or pur-

pose of that part of the realty with which connected. If the

annexer is the owner of the land .either of the last two tests

may be used, but if the annexer is a tenant the mode and

degree of annexation, and not the adaptability to the use of

the realty, is decisive. In the case of a tenant the presumption

is that any improvements that he may make are not to be

fixtures, and hence he may remove the same before the expira-

tion of his term, unless such removal would injure either the

chattel or the freehold.^

§ 5. Chattels (Real and Personal).

Chattels are the objects to which the right of personal

property relates. Chattels should include only movables, but,

as already explained, certain immovables (that is, estates less

than freeholds) , have been arbitrarily classed as chattels. This

necessitates a division of chattels into chattels real and chat-

tels personal. Chattels real include leaseholds and emblements.

They are classed as chattels, but they pertain to the realty and
have the general characteristics of realty. Chattels personal

are divided into corporeal and incorporeal. Corporeal chattels

are such as have a corpus, things of which the owner may take

bodily possession. They are divided into two classes, animate

and inanimate. Incorporeal chattels are not material objects,

although they may be evidenced by some material thing. They
are invisible. They cannot be manually delivered by one per-

son to another, but can only be delivered symbolically. As a
consequence in early times they were not regarded as the

objects of property. But the law in "this respect underwent a
change. Now a person may not only possess and enjoy
such objects of ownership, but he may assign and transfer

his rights to them as freely as he can assign and transfer his

rights to corporeal chattels. They are the objects of owner-
ship, though the owner thereof is not the owner of objects.

They include such things as the obligation of a promisor to
perform his promise, the obligation of a wrongdoer to pay

"Wolford V. Baxter ?t al, 33 Minn. 12 ; Pargpn? v- Copeland et al,

38 Me. 537,
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damages for torts and breaches of contracts, and the obliga-

tions imposed by law called quasi contracts, all of which are

the objects of rights in personam; and such things as trade-

marks, copyrights, services, etc., which are the objects of

rights in rem. Many of these incorporeal chattels are known
by specific names, as stock, bonds, bills, notes, insurance, good
will, etc. These are all objects of ownership. The owner
thereof has a right to positive conduct from some one with

reference thereto, or to negative conduct from the world, as

the case may be.

There are two other expressions which are sometimes used

instead of corporeal and incorporeal chattels, to wit : Choses in

possession and choses in action. When used, chose in posses-

sion is synonymous with corporeal chattel, and chose in action

with incorporeal chattel. The terms chose in possession and

chose in action are not so accurate as the other terms, and

sometimes are even confusing. Suppose a thief steals a coat

and recovery be sought of the thief. Is not this a chose in

action ? No. It is a chose in possession. Again, if one owns
bank stock, is it not a chose in possession if he has the certifi-

cate thereof? No. This is a chose in action. If the terms

corporeal and incorporeal are employed there is no such con-

fusion.

We shall now proceed to consider the various kinds of

chattels, one by one, taking up chattels real first, and then

proceeding to chattels personal, both corporeal and incorporeal.

§ 6. Leaseholds.

The leasehold is the most important chattel real. It is the

right to the possession and profits of land for a specified

term, either for years, or from year to year. (Estates at will

and at sufferance are not considered, as rent is not due from

the tenant.) It is created by an instrument called a lease, to

which reference will be made under the head of contracts.

Though classified as a chattel, it possesses many of the inci-

dents of real property, and for this reason the reader is re-

ferred to the chapter on real property for a fuller discussion

thereof. The time for which the lease is to run is known as

fVif. tprm sn-ralled because leases for vears are for a certain
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determined period of time. This term, if the lease satisfies

the statute of frauds, may begin any time in the future, as

livery of seizen (symbolical delivery) is not required of mere
chattels. The compensation for the enjoyment of land held

under a lease is known as rent. The person granting the lease

is known as the lessor or landlord, and the one to whom given,

as the lessee or tenant. There are some covenants which are

implied in every lease and need not be expressed. The implied

covenants on the part of the lessor are for quiet enjoyment,

against incumbrances, for further assurance, and to pay taxes

and assessments; those on the part of the lessee are to pay
rent, not to commit waste, and to make tenantable repairs.

It is common to add other express covenants. A lessee may
assign or sub-lease, but in the latter case there is no privity

of estate between the original lessor and the under-lessee, but

the former must look to his own lessee. A tenancy may be

terminated by lapse of time, by merger, by surrender, by for-

feiture, and by notice to quit.

§ 7. Emblements.

The produce of the soil is divided into two main classes:

fructus naturales, embracing not only the spontaneous and nat-

ural growths of the earth, but also those growths which, al-

though planted in the first instance, do not require annual
labor for their cultivation, and fructus industriales, such as
crops and vegetables, produced by the annual or periodical

labor of man. For the most part the former are regarded as
the objects of real property, and the latter as the objects of
personal property. Yet, when severed from the soil, fructus
naturales become personal chattels; and on a sale of land, if

the crops are not severed, the crops will pass to the vendee,
unless expressly reserved. A chattel mortgage of growing, or
planted crops, or even of a crop to be planted by one in posses-
sion of land, is valid, in so far that it creates a lien superior
to subsequent attachment or execution at once and title will

pass as soon as the crops grow. Thus the law, by legal con-
struction, bestows upon the objects of real property the char-
acter and incidents of chattels, by in effect applying a sever-
ance which would have taken effect, but for some unforeseen
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contingency. An important illustration of this principle is

the doctrine of emblements, according to which a tenant, or his

personal representative, is entitled to fructus industriales

planted by him, and to the right of ingress and egress for cul-

tivating and removing the same, if the end of his tenancy

is uncertain (for life, or at will), and his tenancy is deter-

mined before harvest without his fault. The encouragement

of husbandry is the reason for the allowance of emblements,

and two things are essential to the right, the expending of

labor on the crop, and the unexpected termination of the estate

without the fault of the tenant. A tenant should not be en-

titled to emblements if he knows the exact time of the termina-

tion of his estate, for he should not then plant crops that will

not ripen before such time ; nor should a tenant be entitled to

emblements when the crops are not the result of his labor.

Hops, and likewise nursery trees, may be the objects of emble-

ments, for though they have permanent roots, they require

a vast amount of yearly culture.^ Emblements are another

chattel real.

§ 8. Animals (Domestic and Wild).

Animals are corporeal chattels personal, and they include

all living moving beings, not human. Animals are either

domestic or wild. Domestic animals are those which have

become so subject to man's dominion that as a class they have

been deprived of their natural liberty. Wild animals are those

which are either found in their natural liberty, or are found

as individuals temporarily deprived of their natural liberty and

in man's physical or intellectual power. Absolute property is

possible as respects domestic animals; but only a qualified

property as respects wild animals alive, for they are liable at

any time to escape and to revert to their natural state.

§ 9. Money.

Money is an inanimate corporeal chattel personal. Money

is any circulating medium of exchange ; and among civilized

'Evans et al. v. Iglehart et al, 6 Gill & J. (Md.) 171; Henderson v.

Cardwell, 9 Baxt. (Tenn.) 389.
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nations at the present time is confined to metallic coins, except

so far as paper currency is brought within the definition by

circulating in the community for like purposes of exchange.

In the world's history numerous and dissimilar things have

served the purposes of exchange. The Carthaginians used

leather; some Asiatic countries, mulberry-tree bark; unlet-

tered tribes, shell and bone, and the American Indians, wam-
pum (shells); Romans, copper; Britons, brass, tin, and iron.

But gold and silver early attained pre-eminence. Yet it was
a long time before these precious metals were subjected to the

process of coinage—some Asiatic country introducing the

system. At first money was weighed, not counted ; the English

word "pound" is a relic of this custom. The power to coin

money has been exercised by bishops and other individuals,

but it has usually been exercised by government; and in the

United States the Federal Constitution takes the power away
from the several states and vests it in the Congress of the

United States. Our Constitution provides that Congress shall

have power "to coin money, regulate the value thereof, and of

foreign coin;" and that no state shall coin money, emit bills

of credit, or make anything but gold and silver coin a tender

in payment of debts. Hence it was argued that gold and silver

coin only constituted the lawful money of the United States,

and the term was generally so understood until the era of our
Civil War. With the first touch of war gold and silver melted

away like snow in springtime. Local banks suspended specie

payment, and their bills floated about in a depreciated condi-

tion. Gold and silver, supplanted by the less valuable dollar,

went into hiding or fled the country. Postage stamps and
private checks came into use. In this emergency Congress
issued the legal tender currency (greenbacks), and made it a
legal tender for all debts public and private (i. e. contractual)

within the United States and receivable by the United States,

except for duties on imports and interest. By the so-called legal-

tender decisions it was decided that these legal-tender notes,

or greenbacks, are money, at first as a war measure, but finally

in time of peace as well as war.^ Therefore the lawful money
of the United States may now be said to be gold, silver dollars,

'Legal Tender Cases, 13 Wall 457 ; Juilliard v. Greenman, 110 U. S.

421. (See also, Hepburn v. Griswold, 8 Wall. 603, overruled.)
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lesser silver coins up to ten dollars worth, one, three, and five

cent pieces to the amount of twenty-five cents, and legal tender
notes. Parties may expressly stipulate by contract that pay-
ment shall be in specie, or gold, etc., and such stipulation is

valid. While contracts in aid of rebellion against the United
States are utterly void, yet the currency issued by the Confed-
erate government while it held sway was imposed on the com-
munity under Confederate control, so that payment therein,

having been made and accepted in good faith between individ-

uals of an insurgent state, discharged the debt. In the same
way a contract, not for the purpose of aiding the rebellion, but

in the usual course of business payable in Confederate dollars,

is binding in lawful money of the United States to the actual

value of the Confederate dollars at the time and place of con-

tract.^ To supply the government with money and give the

country a uniform currency, the Bank of the United States

was established soon after the adoption of the Constitution,

but it was unpopular then to have a coi^poration wield so vast

a power and its charter was not renewed. After the difficul-

ties of the war of 1812 the United States Bank was put into

operation again in 1816, but President Jackson gave this bank
its death blow. The sub-treasury system, which has stood

ever since, though losing some of its distinctiveness, carried

the nation through the critical period of the Mexican War.
When the crisis of the Rebellion came, and numerous state

banks suspended specie payments, the experiment with the legal

tenders open-ed the way for a renewed effort to give the whole

country a stable, permanent, and uniform currency (United

States Bank, shorn of corporate powers) and this was done

in the National Banking Acts of 1863. This system is built

on the national debt. The bills of national banks are popularly

considered money, for though redeemable they are paid and

taken as though gold and silver; but strictly speaking bank

notes are not money, and in the true sense are not legal

tender. Gold and silver certificates are like bank notes in

this respect. However, by mutual understanding, if a creditor

elects to receive a bank note, or a check, or foreign money,

it may become a good tender, and will sustain a money count

in pleading ; and such things will pass under a bequest oi money

'Thorington v. Smith, 75 U. S. 1.
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in a will. Herein lies a convenient test for determining what is

money and what simply passes as though it were money ; the

first is a corporeal chattel, while the second is an incorporeal

chattel. When notes become legal tender they become money,

or that which extinguishes a debt instead of a debt or the

evidence of a debt, and therefore, are to be considered as cor-

poreal chattels in transactions between individuals.

§ 10. Ships and Vessels.

Ships are another kind of inanimate corporeal chattels per-

sonal. They are movables, although made to plow the

waters instead of to be carried from place to place on land.

They include ships of war, merchant ships, steamships, and

sailing vessels. They are a peculiar kind of chattels. They
cannot literally attend the person of the owner, as chattels

are supposed to do. Peculiar solemnities attend their transfer

under the registry laws, insomuch that some have inclined to

believe that they are not chattels at all, but such is their status.

The person intrusted with the care and management of a ship

on its usual employment is a master. Some countries require

an examination to test his nautical skill, but in England and
the United States the owners may select at their discretion.

Usage gives the master a certain percentage on the freight

known as primage, and some privilege in carrying goods for

himself. In the home port he is not presumed to have author-

ity to make a charter-party, order repairs, nor raise money on
bottomry ; but all these things he may do abroad ; and though
he is generally considered master of the ship and not of the

cargo, in an emergency, if he has exhausted all other means,
he may deal with the cargo either to raise funds on it or to

save the ship and cargo. Seamen, or those who attend to the

details of navigation, owing to their proverbial improvidence,
have become the subjects of the solicitude of the courts and
legislatures. They cannot be shipped unless the master pro-
cures their signatures to the shipping articles fairly, and such
articles must declare the length of voyage they are to be
shipped and the voyage. Provisions must be furnished and
the ship must be seaworthy. A merchant ship may be em-
ployed in two ways for the purpose of venture and profit. One
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is where the owners send the ship on some particular voyage,
and in addition to carrying their own freight carry other

freight or passengers, when the ship thus employed is called

a general ship. The other is where the whole ship, or a part

of it, is let for a determined voyage by an instrument known as

a charter-party.^

§ II. Dead Bodies.

The property which one may have in a dead body is very

qualified indeed. There is no property in the ordinary sense

of the word. A dead body cannot be sold, nor seized for debt.

A man has no right to dispose of his body by will. To steal

a corpse was not larceny at the common law. Yet decent burial

is regarded as the individual right of everyone and as a neces-

sary for a minor, and there is a quasi property in dead bodies

for purposes of burial which belongs to the surviving rela-

tives. The husband, or wife, and in the case of another per-

son the next of kin, has a right to select the place of interment

and also to erect a monument.^

§ 12. Miscellaneous.

Vegetables, and trees when severed from the ground, and

fruit when severed from the trees, minerals and metals after

dug out, soil excavated to be used elsewhere, ice cut away, and

oil and gas which have escaped from the earth, are changed

from land into inanimate corporeal chattels personal; and

fruit, vegetables, trees, and other products may sometimes

become corporeal chattels by a constructive severance. There

are many other chattels personal of an inanimate corporeal

character, among which may be enumerated household furni-

ture, implements, utensils, garments, plate, jewelry, wares,

merchandise, carriages, rolling-stock of railways (but not the

'Cuddy, etc. v. Horn et ah, 46 Mich. 596 ; Ford et al. v. Cotesworth

et al, L. R. 5 Q. B. 544.

^Chappie V. Cooper, 13 M. & W. 253; Meager v. Driscoll, 99

Mass. 281.
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road-bed), and whatever other personal chattels there are

that can be seen and touched but are not alive.''-

§ 13. Debts and Other Claims for Money.

Debts are incorporeal chattels personal. The objects of own-
ership in such case are invisible, although they may be evi-

denced by writing, or other visible representatives. They are

movables as much as corporeal chattels are. They accompany
the creditor wherever he goes. The right here is to some
positive act on the part of the debtor with respect to some con-

tract or other obligation as the incorporeal chattel. Techni-

cally a debt is a fixed and specific amount of money due by
virtue of some agreement, but popularly the word is used to

denote any claim for money. Many debts and claims for

money are also created by pure implication of law, when they

are known as quasi contracts. Torts and breaches of contracts

also give rise to remedial rights to damages, and they will be

treated in this connection. Consequently we have the following

classes of claims for money: (i) debts of record, (2) specialty

debts, (3) simple contract debts, (4) quasi contracts, (5) reme-
dial obligations to pay damages. A person may have only a
qualified property in some of these, as we shall learn later.

The debts may be secured or unsecured. But if the security

be only accessory to the debts they remain movables, although
the indebtedness be secured by land or other immovable prop-

erty. The name usually applied to secured debts is the name
of the security alone, but the object of the property in fact

consists of that incorporeal thing called a debt. There are

three kinds of security: the first, a simple lien; the second,

a pledge; and the third, a mortgage passing the property out
and out.^

§ 14. Debts of Record.

Debts of record are generally classed as quasi contracts, but
they rank higher than other quasi contracts and the proper

'Yale V. Seeley, 15 Vt. 231 ; Hart v. Benton-Bellefontaine & Co., 7

Mo. App. 446.

'Cfible et al. v. McCune et al, 26 Mo. 371; Halliday v. Holgate,
L. R. 3 Ex. 299.
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action to institute tiiereon is debt, whereas the proper action

on other quasi contracts is generally soine form of general

assumpsit, where the common law procedure still prevails. A
debt of record is one due and evidenced by a judgment of a
court of record, which is a judicial, organized tribunal, having
attributes and exercising functions independently of the magis-
trate designated generally to hold it. Judgments may be in-

terlocutory, where the amount of the damages is not ascer-

tained, or final where it is ascertained. A decree in equity

is treated like a judgment debt at law if it is for the payment
of money. The judgments of other courts, not courts of

record, do not have the prJority of debts of record but of

course they are incorporeal chattels personal. Debts of record

are also constituted by recognizances, or obligations entered

into before courts of record or magistrates authorized. Debts

of record, in the absence of statute, take priority of all other

debts.i

§ 15. Specialties.

Specialty debts are debts evidenced by contracts under seal,

as bonds, covenants, etc. They are another kind of incorporeal

chattels personal. They are not corporeal chattels, for the

visible evidence is not the real object of ownership. There is

no true object of ownership. The right to the positive con-

duct of another is without physical object. So this mere right

is seized hold of by the law and designated as an incorporeal

chattel. A specialty may he in the form of a deed containing

a covenant, or in the form of a bond, which is a sealed obliga-

tion to pay money, either absolutely or conditionally, and it

includes individual bonds, railway bonds, and city, state and

United States bonds. Arrears of rent, between landlord and

tenant are entitled to the rank of specialties. Debts by mort-

gage are usually ranked as specialties by reason of the cove-

nant therein. Specialties rank next after debts of record.^

§ 16. Simple Contract Debts.

All debts not under seal, whether verbal or written, are called

simple contract debts. They include not only informal oral

^Ex parte Gladhill, 8 Met. (Mass.) 168, 170.

''Craig et al. v. State of Missouri, 4 Pet. 410.
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and written promises to pay money, but bills, notes, checks,

insurance policies and annuities.^ They stand lowest on the

list of priority, although irrespective of the nature of the debt

our government has priority over private citizens. These are

all incorporeal chattels, for though the paper on which the

obligation is written is corporeal, the paper is not the object

of the right, but there is no object other than the contract

itself. A bank deposit is a simple debt if the ordinary general

deposit ; but if a special deposit, the identical package to be re-

turned, there is no debt, but there is a right to positive acts

with reference to corporeal chattels.

§ 17. Quasi Contracts.

A quasi contract is a legal obligation created by pure impli-

cation of law, and enforced by an action ex contractu. In such

case the one for whose benefit the law creates the obligation

has the right to a positive act, the payment of money, with
reference to this obligation. This obligation is an object of

ownership. It is an incorporeal chattel personal, like a con-

tract, because there is no corporeal chattel even to evidence
the incorporeal; there is no object other than the obligation

itself. There are many quasi contracts. We have already con-

sidered debts of record. In addition there are customary
obligations, including contribution among sureties and general

average as applied to maritime losses, statutory obligations,

and equitable obligations, which latter include all the obliga-

tions to pay for benefits received which in equity and good
conscience belong to another, as where obtained by fraud, or
appropriation, or compulsion, or mistaken reliance of some
sort.^

§ 18. Remedial Obligations.

Every legal wrong which violates any of the forms of prop-
erty heretofore considered; that is, any breach of legal duty
of forbearance with respect to corporeal chattels, or any breach
of obligation of performance with respect to incorporeal chat-

"See chapters on Contracts.

"See chapter on Quasi Contracts.
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tels, creates a new kind of property, a remedial legal right. A
remedial legal right is a right in personam to have by state au-

thority the prevention or redress of an injury caused by a

violation of an antecedent legal right. In some of these reme-

dial legal rights one may have an absolute property right, so

that he inay not only possess and enjoy the same, but may dis-

pose thereof ; in others he may only have a qualified property,

because of the lack of the right of disposal. In the early

common law only a qualified property right could exist therein,

because the rights could not be sold nor transferred for fear

that such transfer would breed litigation; but inch by inch

this property right has grown, until to-day an absolute property

may be had in most of the objects of ownership that fall under

the above category. This is true of breaches of contracts, torts

affecting the estate of a person, wrongs to the person resulting

in the death of that person (Lord Campbell's Act), and in

other personal torts after judgment; but before judgment a

person can have only a qualified property against a wrongdoer

as respects a tort not affecting the estate but the person and

not causing death.' Only a qualified property can be had in

preventive and restorative remedies. The objects of ownership

in the case of remedial legal rights vary with the legal wrongs.

The act to which the owner is entitled is generally the same,

payment of money, but the object to which it relates may be

breach of principal contract affecting person, or property, or

accessory contract, or quasi contract, or the torts of trespass,

conversion, death, detention of property, escape of dangerous

things, fraud, infringement of patent, etc., removal of lateral

support, mutilation of dead body, negligence, nuisance, pro-

curing refusal or breach of contract, or other tort affecting

property, or torts affecting the personal rights, like assault,

and battery, negligence, false imprisonment, malicious prosecu-

tion, slander and libel, etc. But, whatever the object, it is an

incorporeal chattel personal.

§ 19. Bequests.

Bequests and distributive shares belong to the same class of

incorporeal chattels personal as other claims for money. A

^Hammong v. G. N. R. R. Co., 53 Minn. ?49,
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bequest is a gift of personal property by will. A distributive

share is that portion of the residue of another's personal estate

to which a person is entitled after all debts and charges are

paid. The objects of personal property ownership of the

deceased may have been corporeal chattels or incorporeal, but

the objects of ownership so far as the rights of the legatee

and distributee are concerned are incorporeal.

§ 20. Stock.

The capital stock of a corporation is the sum fixed by the

corporate charter as the amount paid in or to be paid in by the

stockholders for the prosecution of the business of the corpora-

tion, and for the benefit of the corporate creditors. A share

of stock is a proportional part of such capital stock. It invests

its owner with the right to participate in the management of

the corporation, to share proportionally in the surplus profits

and in the assets of the corporation upon dissolution after all

debts and expenses have been paid. It is an intangible thing.

The certificate of stock is the tangible representative of this

incorporeal chattel.

§ 21. Warranty, Etc.

The accessory contracts of indemnity, warranty and surety-

ship are other incorporeal chattels personal, which are in the

nature of claims for money.

§ 22. Liens.

A lien is that hold or claim which one person has upon the
property of another as security for some debt or demand due
him. It may relate to corporeal chattels in that the lien claim-
ant may keep the same in his possession ; but in such case the
objects of ownership are not such chattels, but the incorporeal
chattels which are the objects of ownership in the debt for

which the lien is but accessory.
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§ 23. Pledges.

A pledge is a bailment of property as security for some debt
or engagement. From debts secured by lien we have now ad-
vanced a step. Either corporeal chattels or incorporeal chat-

tels evidenced by writing may be pledged, but the pledge itself,

like the lien, is an incorporeal chattel because it is merely
accessory to a debt.

§ 24. Mortgages.

A mortgage is a conditional transfer of property as security

for some debt or engagement. Here we take still another

step in advance of lien and pledge security. In modern law
a chattel mortgage generally passes the general property and
a real estate mortgage generally creates only a lien, but irre-

spective of this and irrespective of the fact that a chattel mort-

gage generally attaches to corporeal chattels and a real estate

mortgage to land, each is only security for a debt, and there-

fore is classified as an incorporeal chattel.

§ 25. Other Contracts.

We have discussed contracts creating debts and other obli-

gations to pay money. Executed contracts are not the objects

of property, although they may create rights to corporeal chat-

tels, matters already considered. There remain those executory

contracts whose obligation is something other than to pay

money. There are many such ; contracts containing a promise

to convey land, a promise to lease a chattel real, a. promise to

sell chattels, a promise to make a bailment, a promise to

insure, a promise to make a loan, a promise to marry, a prom-

ise to perform services as a servant, or as a bailee, or as a

professional man, or as an agent, or as a partner ; and they are

all the objects of personal property. They are incorporeal

chattels personal. The promisee in each one of them, as we
have learned, has at least a qualified property right, and if his

right is dissociated from a promise, or obligation, on his own
part he may have an absolute property right therein,^

*See chapters on Contraqtg,
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§ 26. Good Will.

The good will of a business is another incorporeal chattel

personal. It is not corporeal in any way, and yet it is an im-

portant object of ownership, especially when the right thereto

is purchased and it becomes the object of a right in personam.

The good will of a business consists in the probability that old

customers will continue to deal with the old firm or establish-

ment and all the other advantages of the firm other than its

capital and stock. A man's name may be a part of the good
will.i

§ 27. Trademark.

A trademark is another species of incorporeal chattel per-

sonal. A trademark is a name, symbol, emblem, or mark used

by a person to indicate, either by itself or by association, that

the article to which it is affixed is manufactured or sold by
him, or that he carries on business at a particular place. It may
consist of the name of a person or firm, when it indicates with

exactness the origin or ownership of the goods to which ap-

plied. Every man has the absolute right to use his own name
in his business, even though it may interfere with the business

of another, if he does so honestly and fairly. It may consist of

a device, as a drum on a label, or a fanciful word, as "Eureka,"

when in a secondary sense, i. e., by association and repute,

although not propria vigore, it indicates origin and ownership.

An arbitrary combination of numbers and letters may indicate

origin by association. But words descriptive of the quality,

character, composition, or kind of article to which it is ap-
plied, as "gold medal," or "cough remedy," or geographical

names (except as to people outside the place), or color, or

form, or a patent name are not the subject of trademark, for

such words are open to all the world. The right to have the

world refrain from interfering with one exercising the attri-

butes of property over this incorporeal chattel is not absolute,

for a person has no right to dispose of the same apart from the

business with which it is coimected.^

'Menendez v. Holt, 138 U. S. 514.

'Celluloid Mfg. Co. V, Cellonite Mfg. Co., 33 Fed- 94,
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§ 28. Copyright.

An author or painter has an absolute property in his un-
pubhshed manuscript, lectures, letters, and paintings ; and such
persons, or their assigns, .etc., may have a qualified property in

their works after publication by conforming to the require-

ments of the laws of Congress with reference to copyright.

During the period of the copyright the owner may exercise

all the prerogatives of property. The right to not have others
publish unpublished works and the right to not have others
interfere with publication after copyright is secured are both
rights which relate to incorporeal chattels personal. Accord-
ing to our present laws of Congress the following things are

the subject of copyright: "Any book, map, chart, dramatic or
musical composition, engraving, cut, print, or photograph or
negative thereof, or of a painting, drawing, chromo, statute,

statuary, and of models or designs intended to he perfected

as works of the fine arts." A single page may be copyrighted,

or blank forms, but not the opinions of judges. Copyrights
are granted for the term of twenty-eight years from the time

of recording the title, with the right of renewal for another

period of twenty-eight years. The person who may take out

a copyright is the author, inventor, designer, or proprietor, or

assigns, etc., or a foreigner domiciled here at the time, or a

citizen of a foreign state when his state gives the same rights

to our citizens.^

§ 29. Patent.

A patent is still another incorporeal chattel personal. A
patent is understood to refer to the instrument securing to in-

ventors, for a limited time, the exclusive right to their own
inventions. In the United States the whole matter is governed

by laws of Congress. The time for which a patent may last is

seventeen years. One can only have a qualified property

therein. Any person is entitled to the privileges of the patent

laws. In order to be patentable the thing for which the

patent is sought must be both new and useful to society. It

'Compiled Statutes of U. S., 1901, §4952; 35 Stat. L. lOSO.
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may be an "art," where the essentials are the use of the ap-

paratus or materials in new processes, methods, or relations ; or

a "machine," a function or mode of operation embodied in

mechanism ; or "manufacture," anything apart from machinery
made by man's industry and art; or "composition of matter,"

medicines, etc. ; or any new and useful improvements thereof.

It must not be known or used by others in this country, nor

patented nor described in this or any foreign country Ijefore the

invention or discovery, or more than two years prior to applica-

tion, nor in public use or on sale in this country for more than

two years prior to application, unless abandoned. So long as

the right lasts, like copyright, the owner may possess, use and
dispose of his right for the term of the patent.^

§ 30. Services of Servants, Children, Etc.

There was one family right which was only alluded to in the

chapter on family rights, and that was the right of the head of

the family to the services of the other members thereof. This
right was not treated in the chapter on family rights, but was
left for this place because it is a property right. The services

of servants, children, etc., are the objects of personal property,

and are to be classed as incorporeal chattels personal. The
head of the family has in such services a right in personam as
regards the other members of the family from whom the

conduct is due, but a right in rem as against all the rest of the

world. In the days of slavery, slaves were themselves the ob-
jects of property; the other members of the family are not the

objects of the property of anyone; it is only their services

which are the objects of such property. We shall know more,
of these objects of ownership after we have considered the
methods of acquiring title thereto and violations thereof.

§ 31. Persons in Whom the Right Resides.

This is the third element of a legal right of personal property.
The persons who may have such rights of property may be

'U. S. Comp. Stat. 1901, §§ 4886-4887,
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natural or artificial; they may be one or many; they may be

the original owners or acquire the ownership from others. In

the case of incorporeal chattels, they are generally known as

promisees, or assignees, as such chattels are generally created

by contracts. Promisees may be either joint, or several. In the

case of corporeal chattels, they are generally known as owners.

Owners may be joint, or in common, or in severalty. Joint

promisees are those jointly entitled to the performance of a

legal obligation. They must sue jointly and a release of one

operates as to all, and if one dies the other may sue alone. Sev-

eral promisees are those who are individually entitled to the

performance of a legal obligation. They may sue separately,

and if one dies his personal representative may enforce his obli-

gation. Joint ownership is where two or more persons are

joined together, having the unities of time, title, interest and

possession. There may be joint owners of incorporeal chat-

tels, as in a patent right, in a legacy, and in stock. The doctrine

of survivorship generally applies. Ownership in common is

where two or more persons own property with only the unity

of possession. The doctrine of survivorship does not apply to

ownership in common. Ownership in severalty is where a per-

son owns property in his sole right. The right of personal

property is not innate, and consequently a person must acquire

the same in some legal way before he has the right, and until

he has so acquired the right he is not entitled to any conduct

on the part of his fellowmen with respect to any external

objects of personal property ownership.

§ 32. Persons under Duty and Obligation.

The fourth element of the legal right of personal property

is the person, or persons, against whom the same is available.

What has been said about the persons in whom the right re-

sides also generally applies here. In the case of all rights in

personam, whether of contract, quasi contract, or remedial, the

person, or persons, against whom the right is available are

said to be under obligation ; in the case of all rights in rem,

they are said to be under duty. The nature of their duties and

obligations, of course, measure the extent of the other persons'

right, and this topic has already been considered. Rights in
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personam are available against only those particular persons

who have come into some particular relation to the parties

claiming the rights, either by contract or by operation of law;

rights in rem are available generally against all the world.

Rights in personam require positive acts ; rights in rem require

refraining from acts. Anyone who (himself or his agent) does

not refrain from doing any of the things to which rights in rem
entitle another is guilty of a legal wrong, called a tort ; but in

the case of rights in personam the only person who can be guilty

of a legal wrong is that person whose obligation it is to act,

and in the case of contract, if he does not perform his obliga-

tion, the legal wrong is called breach of contract. In the case

of contracts the persons owing the obligations are known as

promisors. There are no special names for other persons

owing obligations and duties.



CHAPTER X.

TITLE BY OCCUPANCY, ACCESSION AND CONFUSION, AND
INTELLECTUAL LABOR.

III. How THE Rights of Personal Property Are Acquired, § 1.

A. By original acquisition, § 1.

(I) By occupancy, § 2.

(II) By accession and confusion, §3.

(III) By intellectual labor, §4.

(IV) By contract (see chapters XI to XIX inclusive).

(V) By quasi contract (see chapter XX).
(VI) By remedial obligations (see chapter XXI).

B. By secondary acquisition (see chapter XXII), §1.

§ I. How THE Rights Are Acquired.

The right of personal property is an outward right, and it is

acquired either by original acquisition through occu-
pancy, accession, confusion, intellectual labor, contract,

quasi contract, and remedial obligations; or by sec-

ondary acquisition through the act of law in confisca-

tion, succession, judgment, intestacy, insolvency, mar-
riage, and adverse possession, and through the act of

parties in gift, will, bailment, assignment, indorsement,

and sale.

Having discussed each of the four elements composing the

legal rights of personal property, we will now consider how
such rights may he created. There are two main ways of ac-

quiring personal property, (i) by original acquisition and (2)
by derivative, or secondary, acquisition. The first includes the

ways of acquiring legal rights which relate to things which

have never been the objects of ownership before, or having

been for a time the objects of ownership have returned to the

common stock of unowned things. The following are all

means of acquiring personal property by original acquisition:

Occupancy, accession, intellectual labor, contract, quasi con-
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tract, and remedial obligations. The second, or derivative ac-

quisition, includes the ways of acquiring legal rights to things

which are now the objects of ownership by some person. The
following are means of acquiring personal property by deriva-

tive acquisition : Forfeiture, succession, judgment, intestacy,

insolvency, marriage, adverse possession (all forms of transfer

by some act of the law), gift, will, indorsement, assignment,

bailment, sale (all forms of transfer by some act of the

parties). Personal property, or title, by original acquisition,

may begin either at the original beginning of the chain of

ownership, or after some break therein at which ownership
lost its hold. Personal property, or title, by secondary acquisi-

tion, can begin only with ownership in some other person. The
ownership in such case is lifted out of that person and handed
to another.

§ 2. Occupancy.

Occupancy denotes the acquiring of personal property by
taking the possession of objects which belong to no-
body, either because they nev«r have had an owner or
because they do not now h'ave an owner, with the in-

tention of acquiring them.

Possession is the foundation of personal property, and the
best method of proving it in modern times no matter how
acquired. A qualified property in wild animals may be ac-
quired by occupancy. It may arise in three ways : per indus-
triam, by capturing the animals and keeping them in one's
actual custody, by inducing in them the animus revertendi by
artificial means; ratione soli, by reason of the fact that they
are on one's land; ratione impotentiee, where the young of ani-
mals cannot escape because of their weakness. That is, a
person may acquire a qualified property in wild animals by
getting them in his power (literal meaning of possession),
whether physical or mental, and depriving them of their nat-
ural liberty

; and such property will continue only so long as
the animals are kept within one's power out of their natural
liberty. P is fox hunting with his hounds and starts a fox
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and is in pursuit of the same, when D intercepts the animal,
kills it, and carries it away. P has not wounded the fox, but
claims he has acquired a property right in the animal by rea-

son of his pursuit thereof. P is mistaken. He has acquired
no property right in the fox. The fox is a wild animal,

and therefore the first person who deprives it of its natural
liberty may acquire a qualified property therein, but P has not
deprived the fox of its natural liberty. D has done this, and
the fox belongs to him, and since he has killed the fox he has
an absolute property in its carcass. A qualified property in

goods lost and an absolute property in goods abandoned may
be acquired by occupancy. Goods abandoned return to the

common stock of unowned things, ready to become the object

of ownership of him who first occupies them. A chattel lost

has not completely returned to the common stock of unowned
things so far as the true owner is concerned, for if he turns

up he is entitled to claim it; but as to everyone else it is an
object of ownership for the one who first occupies it. Such
person is a bailee as to the true owner. P finds a roll of bank
bills in a public place in a hotel, where they have been lost by
someone, but it is not known whether by a guest, boarder, or

a caller. The hotel-keeper claims he is entitled to the posses-

sion of the same, and P insists that he has the right to posses-

sion. P has a valid claim against all the world except the true

owner. The finder acquires a qualified property in lost chat-

tels as to the true owner, and the absolute property as to

everyone else. If a chattel is left in a certain place such act

makes the owner of the place a bailee, and no one else has a

right to make himself a bailee for the tru? owner by finding

the same. A finder of lost articles has no lien for recompense

unless a specific reward has been offered, nor does he have any

remedial right to recompense of any sort unless where he has

made necessary repairs and incurred expense in preserving the

same. Under the English common law the title to waifs, es-

trays, treasure trove and wrecks, instead of vesting in the

finder, vested in the king, who held for a time as bailee for

the true owner, and then if not claimed owned the same abso-

lutely. In the beginning of the law of property occupancy

was the most common method of acquiring property rights,

for then none of the possible objects of ownership had been

appropriated, but now this is an uncommon method of acquir-
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ing property, as most things are already appropriated by some

one.*

§ 3. Accession and Confusion.

Accession in its narrow sense is the acquirement of per-

sonal property in some object of ownership by its being

added to another object already owned. Title is ac-

quired in this way to the offspring of animals, to the

repairs on a damaged article, to the joint product of

materials united by the labor of a willful wrongdoer or

by an innocent wrongdoer if his materials are the lesser

part.

Specification (accession in its wider sense) is the acquire-

ment of personal property by innocently transforming

chattels into another species, or so increasing them in

value that the original materials are mere accessories.

Confusion is the acquirement of personal property to the

goods of a willful wrongdoer who intermingles his own
with another's goods of unequal value so that they are

indistinguishable ; if goods are intermingled by accideiit,

mistake, or consent, the owners become tenants in com-
mon pro rata.

A second way in which titk by original acquisition may be

acquired is by accession. Accession is grounded upon occu-

pancy. A person acquires title, not from some former owner,
but he is the first owner. The underlying principle of accession

is that one acquires title to some object of ownership because

it is added to an object of ownership which he already owns.
This would include chattels produced by his own chattels,

as crops on a leasehold, or the increase of animals, chattels

united to or incorporated with his chattels, and chattels trans-

formed into another species or so increased in value that the

original chattels are mere accessories. The last is known
as specification, but it is a form of accession, for a person ac-

'Pierson v. Post, 3 Caines 175 ; Manning v. Mitcherson, 69 Ga. 447 ;

Goff V. Kilts, 15 Wend. (N. Y.) 550; Hamaker v. Blanchard, 90 Pa. St.

377; McAvoy v. Medina, 11 Allen 548; Haslem v. Lockwood, 37 Com.
500.
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quires the personal property in the chattels of another because
they are added to a greater object of ownership which is the

result of his labor. The property in things growing on the land

belongs to the owner of the land ordinarily ; but a person who
has a leasehold estate in land, though it is classified as a chattel,

is entitled to the fructus industriales growing thereon, and the

right to emblements is only an extension thereof ; this is on
the principle of accession.^ The title to the brood of animals

belongs to the owner of the female for the same reason, and
this applies to the increase of mortgaged animals, so that the

mortgagee holding the legal title to animals acquires a right

to their offspring.^ If the materials of one person are inno-

cently united to the materials of another by labor so as to form
a joint product, the one who has the legal right to the prin-

cipal materials will acquire the legal right to the whole by
accession, in the absence of agreement. So, where an article

is to be manufactured for another, the personal property with

respect to the same, while making and after finished but before

appropriated to the contract, is in the person who furnishes

the whole or the principal part of the materials. But where
the owner of a damaged or worn-out article delivers it to an-

other for repairs, the repairer furnishing materials, the owner
of the damaged article continues to be the owner no matter

what the value of the materials used in making the repairs.'

Again, one who expends labor upon the chattels of another

by mistake and in good faith, thinking they are his own, may
acquire title thereto if he produces a new article, either by

changing the same into another species, or so increasing it in

value that the original materials may be considered but mere
accessories.* But where one willfully and wrongfully adds

materials of his own to those of another, or performs labor

upon the chattels of another, he acquires no property right in

the other's chattels, no matter what proportion of the mate-

rials he may furnish, or no matter how greatly he may in-

crease the chattels in value, or no matter though he changes

them into another species ; and in addition he forfeits all right

'Reilly v. Ringland et al, 39 la. 106.

''Kellogg V. Lovely, 46 Mich. 131.

"Pulcifer v. Page, 33 Me. 404; Gregory v. Stryker, 3 Donio 638.

*Wetherbee v. Green et al, 32 Mich. 311.



96 THE FARMERS' MANUAL OF LAW. [Chap. X.

to his own labor and to his own materials. W, relying upon a

permission which he supposes proceeds from parties having

the lawful right to give it, but who do not, innocently tres-

passes upon the land of G, and cuts some standing timber

thereon worth twenty-five dollars standing. This timber W
makes up into hoops worth seven hundred dollars. After the

hoops are made G discovers that they are the product of tim-

ber cut on his land, and claims that he has a right to take the

same away from W in a suit of replevin, while W claims, that,

conceding that he did not purchase the timber, yet that he has

acquired title to the hoops by accession (specification) because

of the fact that he was an innocent trespasser at the time of

the cutting, and because of the great increase in value which
he .has given to the timber, and that he is liable to pay only

for the value of the timber standing. W's contention is the

right one. But if W had knowingly and willfully trespassed

upon G's land and cut the above timber, G could replevin the

hoops without having to account to W for the enhanced value

given the same.^ Confusion of goods, or such a mixture of

the goods of two or more persons that they cannot be dis-

tinguished, is a way of acquiring property as respects chattels

which is analogous to accession. Where the mixture is by
consent of the parties, or is occasioned by accident or by inno-

cent mistake, the respective owners become tenants in com-
mon, and still retain their rights to proportionate parts of
the mixture.^ But where a person fraudulently, willfully, or
wrongfully, intermingles his own with another's goods, he
loses title to his own goods and the innocent party acquires

title to the whole mass, tmless the goods are such as to be
readily distinguishable, or are of equal grade, when the founda-
tion for the principle of acquiring property by confusion being
wanting, it is not applied.'

§ 4. Intellectual Labor.

Personal property by intellectual labor may be acquired in

a trademark by a person's merely appropriating his own
'Silsbury v. McCoon, 3 N. Y. 379; Wetherbee v. Green, 33 Mich.

311 ; I. R. Min. Co. v. Hertin, 37 Mich. 332.

'Dole et al. v. Olmstead et al, 36 III. 150.

"Beach et al. v. Schmultz, 20 111. 186.
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name or some arbitrary mark to indicate the origin or
ownership of articles manufactured or sold by him; in

literary compositions by having them copyrighted ac-

cording to law; and in inventions by having them pat-

ented according to law.

Another manner of acquiring personal property is by intel-

lectual labor. This is the way to acquire title as respects

trademarks, inventions and literary compositions. The rights

created .are in rem, but they respect incorporeal chattels. The
right of property in a trademark existed at common law in-

dependently of statutory provisions. It is acquired by the

occupancy, or appropriation, of his name or other mark by
someone to designate his particular articles manufactured or

sold, and no definite period is necessary in order to make the

right good. Congress has passed laws authorizing the regis-

tration of trademarks and providing regulations for the trans-

fer thereof, etc., but such laws apply, and can only apply,

to trademarks used in commerce with foreign nations, with the

Indian tribes and among the several states. Some of the

states have passed laws either supplementing or superseding

the common law upon the subject of trademarks.^

A right to unpublished lectures, letters, and pictures is ac-

quired in the same manner as a trademark right, by occupancy

;

but the methods of acquiring property in published literary

works and to inventions are purely statutory, and there is no
way of acquiring any property right as respects the same
except by proceeding according to the requirements of statutes

enacted by Congress. The right to print and publish literary

or artistic productions is called a copyright. The instrument

securing to inventors the exclusive right to their own inven-

tions for a limited time is called a patent. In order to secure

a copyright according to the present laws of Congress, a printed

copy of the title of a book, etc., or description of a painting,

etc., must be delivered at the office of the Librarian of Con-

gress, or deposited in the mail within the United States, ad-

dressed to the Librarian of Congress, at Washington, District

of Columbia, on or before the day of publication in this or any

foreign country, and two copies of the book, etc., and photo-

'MfR. Co. V. Trainer, 101 U. S. 51.
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graphs of painting, etc., must be promptly deposited in the

same way. The Librarian of Congress upon receiving pay-

ment of the fee of fifty cents shall forthwith record the name
of such copyright book or article in a book kept for that pur-

pose, and shall give a copy of the same under seal whenever

requfred by proprietor. Notice of the copyright should be

inserted in the several copies of every edition; if a book, on

the title page or page immediately following; or if other arti-

cle, on some visible portion, in the words, "Entered according

to Act of Congress, in the year by , in the

office of the Librarian of Congress, at Washington," or "Copy-

right, 19—, by ."1

In order to secure a patent for an invention or discovery,

application should be made therefor, in writing, to the Com-
missioner of Patents, and there should be filed in the Patent

Office a written description of the same and of the manner and
process of making, constructing, compounding, and using it;

in case of a machine the principle thereof should be explained,

and when the nature of the thing admits of drawings one copy

should be furnished signed by the inventor, or his attorney

in fact, and attested by two witnesses (a copy of which, fur-

nished by the Patent Office, is attached to the patent as a part

of the specification) ; in case of a composition of matter the

Commissioner may require specimens to be furnished ; and in

all cases which admit of representation by model the Commis-
sioner may require a model of convenient size to be furnished.

The applicant must make oath that he believes himself to be
the first inventor or discoverer, and that he does not know
and believe that the same was ever before used or known.
He must state of what country he is a citizen. He must pay
the fee of $15 for filing of application, except in design cases,

and $10 for filing of a caveat. (For issuing the original patent

the fee is $20, etc.). Thereupon the Commissioner of Patents
must cause an examination to be made, and if it appears that

the applicant is entitled to a patent he must issue the same.
All applications for patents must be completed and ready for
examination within one year after filing application, or they
will be deemed abandoned. The patentee, or his assigns,

should give notice to the public, either by affixing on the thing

^Wheaton et al. v. Peters et al. 8 Pet. 591.
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patented the word "patented" with day and year, or by affixing

thereon a label with like notice. A citizen of the United
States who desires further time to perfect his invention of

discovery may file a caveat in the Patent Office, and when
so filed this is operative for one year from the date of filing.

An alien also has this privilege after he has resided in this

country one year. If a claim for a patent is rejected the Com-
missioner notifies the applicant, giving briefly the reasons. After

a claim has been twice rejected the applicant, or if some one
else claims priority and makes an interference, such party,

may appeal from the primary examiner to the board of ex-

aminers in chief, then to the Commissioner in person, then

on notice to the Court of Appeals of the District of Columbia,

which court returns a certificate of its proceedings and decision

to the Commissioner. Even then the applicant still has a

remedy by a bill in equity in the court having cognizance.^

'Shaw V. Cooper, 7 Pet. 293.



CHAPTER XI.

TITLE BY CONTRACTS: GENERALLY.

I. Ancient Essentials of Contracts, § 1.

A. In debt, § 2.

B. In covenant, § 3.

C. In assumpsit, § 4.

II. Modern Essentials of Contracts, § 5.

A. Agreement, § 6.

B. Obligation, § 7.

§ I. Ancient Essentials of Contracts.

In early English law the essentials to the enforcibility of

an agreement were either benefits bestowed or formali-

ties in expression. The idea of agreement formed by
offer and acceptance was unknown. A promise

operated, not by way of obligation, but by way of

grant.

Lastly, personal property by original acquisition may be

acquired by contract and by implication of law in quasi con-

tracts and in remedial rights. Executed contracts, if they

transfer property rights, are forms of secondary acquisition;

but executory contracts, quasi contracts, and remedial obliga-

tions are means of creating personal property by original acqui-

sition, for thereby one acquires a legal right with respect to

something that never had an owner before, the right to the

payment of a sum of money or to the performance of some
other obligation. The rights to leaseholds and most incorporeal

chattels are created in this way. These methods of acquiring

property will now be treated in order in this book.

If the law of contracts is that which enforces a promise,

there was none in the early common law. Actions were
brought not to enforce promises but to get something con-

ceived as already belonging to the plaintiff. In this state

of contract law there was little to distinguish it from the

100
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modern law of quasi contracts, and from the analogy between
them it is reasonable to infer that the two obligations have
a common source in the notion of readjustment of proprietary

rights.

§ 2. Debt.

If one person had the possession of a certain sum of money
or of goods belonging to another, in early law, the ac-

tions of debt and detinue could be brought therefor.

Contract law doubtless started with the exchange of objects

of ownership, under which circumstances proprietary rights

were completely transferred. The next step in the growth
of the law was probably where one party to the exchange
parted with his property, but the other, taking this, also kept

what he should have given back. Here he had received bene-

fits, or a quid pro quo, for which he ought to pay; and the

other person was allowed to recover the same in an action

of debt, if he had witnesses (jury) to swear that the property

belonged to him. Thus, at first, these debts were not con-

ceived of as raised by a promise, but as rights springing from
the ownership of property, but the actions of debt came to lie

for any liquidated sum on a consideration executed.

§ 3. Covenant.

On an instrument in writing, sealed and delivered, an action

of covenant could be maintained.

This action, too, began with the idea of a change in pro-

prietary rights, but the courts in enforcing it looked only

at the form. As in the action of debt, the witnesses, so here,

the formalities, furnished the evidence required; but the cove-

nant, or promise under seal, from a promise well proven, came

to be a distinct form of action and just as it was said that

there must be a quid pro quo in order to sustain an action of

debt, because there always had been a quid pro quo, so a man
who had signed, sealed and delivered an instrument, instead

of being bound because he had consented to be, and there was
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a writing to prove it, was bound because the seal implied a

consideration, or quid pro quo.

§ 4. Assumpsit.

At length the action of assumpit came to be allowed for the

nonperformance of executory agreements, express or

inferred, both on a consideration executed and on a

consideration executory.

Failure to perform one's agreement did not create a debt,

but it was a wrong for which there should be a remedy, and,

from the fact that the failure to perform one's agreements

bore a relation to deceit, one of the tort remedies was finally

extended to cover this sort of wrong. This remedy was the

action of special assumpsit, developed by the court of chancery

after it was authorized to issue writs similar in principle

to the writs of trespass. At first this action did not partake

of the nature of a contract action, for it was only allowed

when a man undertook to do something and then was negligent

in doing it, and then the question of form or consideration

did not arise. But, finally, it was allowed when a man ex-

pressly promised to do something, and then failed altogether

to do it, the detriment to the promisee being alone a sufficient

ground for relief. Having taker this step, the courts found
that they would have to take another, and class assumpsit as

a contract action, but in doing so they adopted the old idea

that a consideration was necessary for a contract, as the idea

had grown up out of the action of debt and had been incor-

porated into the action of covenant. This necessity they found
to be satisfied in the detriment to the promisee which, as the

new remedy grew and expanded to embrace both unilateral and
bilateral agreements, became either a detriment to the promisee
in the imilateral, or a promise to do that which would be a

detriment to the promisee in the bilateral. At last the modern
consensual contract had taken complete possession of the field.

For a time assumpsit kept in its own peculiar field, leaving the

contracts under seal to covenant, and the contracts transfer-

ring property rights to debt, but the remedy of assumpsit is so

simple and complete that it has gradually supplanted all other
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contract actions. The extension of assumpsit was accom-
plished, not by the action of special assumpsit, but by a new
action of assumpsit, called general assumpsit, which was an
action on the case like special assumpsit, but in the nature of
debt instead of deceit. Debt has disappeared and covenant sur-
vives only to a limited extent. With the disappearance of
debt, has disappeared also the necessity of a benefit to the
party sued as a consideration for the contract. It is of im-
portance now only in those suits in quasi contract which par-
take of the nature of debts, but even in qtiasi contracts the
action is general assumpsit. The old doctrine of quid pro quo
survives in the doctrine that a consideration is necessary to

the enforcibility of any agreement. The old formal contract

perpetuates itself in the requirement of a seal or writing, or
other formalities, in certain agreements. New requirements
in regard to assent have grown up as necessary incidents to

consensual contracts.

§ 5. Modern Essentials of Contracts.

An executory contract is a legal obligation, created by
agreement, and enforced by an action ex contractu.

It is an agreement which creates legal rights in personam.

This is the usual sense in which the term "contract" is used,

and that in which it will, hereafter, be employed i» this book,

executed contracts not being included. It may also be correctly

and concisely defined as an agreement enforcible at law, or

as an obligatory agreement. The legal right created is to have

done what the law requires because of the agreement. For a

failure to have done what one is entitled thus to require, there

arises a remedial right to an action for damages, or, in case of

a contract to convey land or to sell a chattel of peculiar and

nonmarketable value, a suit for specific performance. The
essential elements of the definition are agreement and obliga-

tion.^

IJoIland on Jurisprudence, 173, 174; Pollock on Contracts, 3,
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§ 6. Agreement.

An agreement is the meeting of at least two minds in one

and the same intention, by means either of a promise

for a promise or of a promise for an act
Another way in which this idea may be stated is that there

must be assent at the same time, to the same thing, in the same

sense. This is accomplished by some sort of offer and accept-

ance. In the case of mutual promises, the contract is called

bilateral ; in the case of a promise for an act, unilateral.^

§ 7. Obligation.

The obligation of a contract is found in the fact that the law
binds the parties to the performance of their agreement.

In order to create an agreement to the performance of which
the law will bind the parties ; that is, in order to create

a legal obligation, the agreement, first, must be definite

and certain; second, must contemplate a legal obliga-

tion; third, must be free from mistake, misrepresenta-

tion, fraud, duress and undue influence ; fourth, must be
made by competent parties ; fifth, must rest upon a suf-

ficient consideration; sixth, must have a lawful object;

and seventh, must be in the form required by the law
of evidence.

A valid contract is an agreement, definite and certain in

terms, contemplating a legal obligation, free from mistake,

fraud, duress and undue influence, made by competent parties

in the form required by law, based on a sufficient consideration

and with a lawful object. A voidable contract is an agreement
which one of the parties at his option may treat as though it

had never been binding. A void agreement is one that from
the beginning has no legal effect.

In its contractual sense, a legal obligation is the constrain-

ing power or authoritative character given to an agreement by
virtue of the fact that it is enforcible at law. Thus it is seen
that a contract is a species of agreement, but that there are

'Pollock on Contracts, 3, 7; Anson on Contracts, 3.
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many agreements which are not contracts. Any agreements
which are not enforcible at law, which are not obHgatory,

which do not create legal rights, are outside of the pale of con-

tracts. They may create moral rights and obligations, but they

will have to be taken inside the pale before they can create legal

rights and obligations.

In order to be enforcible at law there must be a perfect

agreement ; that is, the offer and acceptance by which the agree-

ment is consummated must meet in one and the same intention,

which must be definite and certain, relate to legal relations and
be procured without duress, undue influence or fraud. But, as

the law will not permit one to take advantage of his own wrong,

when an agreement has been secured by duress or undue in-

fluence or fraud, it is enforcible against the person practicing

the same and to that extent the agreement is obligatory. In

order to be enforcible at law, the agreement must be made by
competent parties. Generally, all human beings are in law

considered competent to enter into valid agreements, but there

are a few whom the law disqualifies in whole or in part; and
artificial beings or corporations, being but the creatures of the

law, possess only such powers in this regard as are given

to them by the law. Agreements made by persons lacking

capacity cannot be enforced against them, and in that aspect

are not contracts; but if the other party to the agreement is

competent, he is bound, and to that extent the agreement, like

agreements procured by duress, etc., is obligatory. Sometimes

the law will not recognize a promise unless it is in a particular

form; as, for example, tmless it conforms to the requirements

of the statute of frauds, and not being in that form it is not

enforcible at law. In order to be enforcible at law, the subject-

matter of the agreement must be such as the law recognizes

and allows. Any and every agreement must have what is

known as a sufficient consideration. This means that in a

bilateral contract each party, and in a unilateral, the party

doing the act, must have a legal right to hold the other to a

promise. There are many acts and promises which the law

will not recognize, and which therefore can never be sufficient

consideration to support a contract. The thing to be done

must possess, or be reducible to, a pecuniary value, or be a

thing of which the law will compel specific performance. Again

the promise must be to do something which the law will allow,
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If it is forbidden by statute, or constitutes an indictable offense,

or is a tort, or is contrary to public policy; in other words, is

illegal by statute or common law, the authority of the courts

cannot be obtained to enforce it and it remains kn agreement

without legal obligation. If an agreement complies with all of

these requirements, legal obligation attaches to it at once. It

creates legal rights. It becomes enforcible at law. It is a

contract.^

'Holland on Jurisprudence, 163; Pollock on Contracts, 8.
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§ I. Agreement.

Agreement is the meeting of the minds of two or more par-

ties in one and the same intention, and originates only

in an offer on one side and an acceptance on the other.

Some illustrations will make clear what is meant by agree-

ment. D offers to sell a mare to B for $165. B thinks D says

107
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$65 and says he will take her at that price. Is this a true

agreement? No. There is no meeting of the minds, on ac-

count of the mutual mistake. There is not even an apparent

agreement.^ A offers to sell B ten carloads of apples, at $2

per barrel, to be delivered on specified dates, at specified places,

from stock inspected by B's agent, and to be loaded in refrig-

erator cars. B accepts this offer, on condition that the times

of delivery will be changed. A accepts the modification and

says "If satisfactory, answer and I will forward the contract."

B replies, "All right, send contract." When the contract is

received, B returns it, with other modifications, not referred to

above. Does the above correspondence constitute a valid agree-

ment? Yes. The minds of the parties have met on all of the

terms, and the fact that they intend to sign another paper does

not warrant the inference that they intend to make another

and different agreement.^ A offers, on the 24th of November,
to sell 800 tons of iron to B for 69 s., and asks an answer by
return. On the 27th, B asks for the price on 400 tons more.

On the 28th A gives the same price on the 400 tons as he has

given on the 800 tons, and asks that the answer be sent by re-

turn post. On this same date, there crosses this letter a letter

of B saying he will take 800 tons at 69 s., the letter expressing

the hope that A will let him have 400 tons at 68 s. The course

of post between the parties is one day. Is there a complete
agreement concerning the 800 tons? No. The offer of the

twenty-fourth expires by expiration of time on the twenty-
fifth, and the two letters of the twenty-eighth are, therefore,

two offers and not an offer and acceptance. Two offers will

not make an agreement.^

§ 2. Offer.

An offer is a proposal by one party to give or do something
for another.

If the proposal is accepted, it then becomes a promise, but
it is not yet enforcible at law and, consequently, is not yet a

'Rupley V. Daggett, 74 111. 351,

'Sanders v. Pottlitzer Bros. Fruit Co., 144 N. Y. 809, 39 N. E. 75.

'Tinn v. Hoffmann, 29 Law T. (N. S.) 271.
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contract. It is only when the law attaches binding force to the

promise that it is invested with the character of a legal obliga-

tion. There are other essentials necessary to enforcibility, but

the agreement is the first great essential and, before consider-

ing the other essentials, we shall study what is meant by offer

and acceptance. Offers must be distinguished from invita-

tions to others to make proposals, and expressions of willing-

ness to consider offers. These are not offers, and an attempted

acceptance of them does not create an agreement, for there

can be no meeting of the minds in a common intention when
one person still withholds his intention. For example : A sends

out a circular announcing that a stock of goods is to be sold

at a discount and asks tenders, but does not promise to sell to

the highest bidder. B tenders his bid, and it is the highest, but

it is not accepted. Is the circular an offer? No. It is not an

offer, but a proclamation that A is ready to chaffer for a sale.

Had the circular said, "We undertake to sell to highest bid-

der," it would have amounted to an offer.^ K writes M, "We
are authorized to offer Michigan fine salt, etc., at 85c per barrel.

At this price it is a bargain." M replies, "You may ship me
2,000 barrels Michigan fine salt, as offered in your letter." Is

K's communication an offer which M is at liberty to accept?

No. It is merely an advertisement, or business circular, to

attract attention to bargains in salt and not intended as a pro-

posal open to acceptance by another.^

§ 3. Promise or Act (Offer).

An offer may be made either by a promise or by an act ; that

is, by words or by conduct, or partly by one and partly

by the other. If it is by words, it is called express; if

by conduct, tacit or inferred.

A party may offer a promise for an act, or an act for a prom-

ise, or promise to make a promise, in either of which cases, if

the offer is accepted, the agreement is called a unilateral agree-

ment ; but if he offers a promise for a promise, an acceptance

'Spencer v. Harding, L. R. 5 C. P. 561.

'Moulton V. Kershaw, 59 Wis. 316, 18 N. W. 172.
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makes a bilateral agreement. The offer made by conduct, and

which is said to he inferred, is to be carefully distinguished

from the quasi contractual obligations where it is sometimes

said that an offer is implied. In the first case, there is true

assent, as much as though the offer were express; but in the

second case there is no assent. P says, "I will give $S,ooo to

any person who will bring my wife's body out of that burning

building, dead or alive." This is a promise for an act and the

offer is express.^ A undertakes and completes the building

of a wall with the expectation that B will pay him therefor,

and B knows that A is acting with such expectation. This is

an offer of an act for a promise and is inferred.^ A promises to

pay B a certain sum of money at some future day for B's prom-
ise to perform certain services for A before that day. This

is an offer of a promise for a promise.^

§ 4. Communication of Offer.

An offer becomes such only when it is communicated to the

addressee. If addressed to the public at large, the

addressee is the person who first accepts it. To be com-
municated, the offer must at least be brought to the

knowledge of the addressee.

Until communicated the offer might as well never have been

made. A state of mind not communicated cannot be regarded

in dealings between man and man. An agreement means as-

sent, but a person cannot assent to that of which he has never
heard. On October 14th A offers a reward of $200 to anyone
who will give him information that will lead to the apprehen-

sion and conviction of the murderer of X. October 15th, one
F is apprehended on information given by B, without notice

of the offer of reward. After learning of the reward and with

a view thereto, B furnishes information which leads to con-

viction of the party apprehended. Is there a complete agree-

ment here ? No. There is only one side of an agreement. An

'Reif V. Paige, 55 Wis. 496, 13 N. W. 473.

''Day V. Caton, 119 Mass. 513.

'Funk V. Hough, 29 111. 145.
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offer uncommunicated is the same thing as no offer.^ On the

25th a railroad offers a reward of $5,000 for the arrest and
conviction of the murderers of B. On the 24th, W gives in-

formation which assists in the arrest and conviction of the

murderers. Has W accepted the offer of reward? No. First,

he does not "arrest and convict" and, therefore, does not bring

himself within the terms of the offer ; second, there is no assent

because he does not know of the offer.^

§ 5. Duration of Offer.

An offer when once made continues every instant of time

until it is revoked, lapses, or is accepted.

A, by mail, offers to sell B wool at a certain price, "Receiv-

ing your answer in course of post," but A misdirects his letter

so that it is three days late. B accepts at once, but the day

before receiving the acceptance, not having received an answer

in what would have been the usual course of post if the letter

had not been misdirected, A sells the wool to another. Is this

a valid acceptance? Yes. A makes the same identical offer,

during all the time the letter is traveling, and the assent is

completed by acceptance. The acceptance here is in course of

post, as the delay is the fault of A.' A verbally offers to buy

B's shares, the offer to remain open three months. Within the

three months B accepts, the offer not having been withdrawn.

Is there a valid agreement ? Yes. The offer continues until it

is terminated in some way. There is no distinction between

offers by mail and oral offers, as to duration.^

§ 6. Revocation of Offer : Time.

An offer may be revoked at any time before acceptance

(but never afterwards), even though the offerer pro-

Titch V. Snedaker, 38 N. Y. 248.

"Williams v. West Chicago St. R. Co., 191 111. 610, 61 N. E. 456;

Contra, Williams v. Carwardine, 4 Barn. & Adol. 631.

'Adams v. Lindsell, 1 Barn. & Aid. 681.

*Nyulasy v. Rowan, 17 Vict. Law R. 663.
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poses to keep the offer open a prescribed length of

time, unless the oiTer is under seal, or supported by a

valuable consideration.

The fact of naming a definite time in the proposal is for the

proposer's benefit and simply operates as a warning that the

offer will lapse at the time named anyway. An offer may be

revoked at any time before it is accepted, and accepted at any

time before it is revoked. A bids $7,000 for certain prop-

erty at a sheriff's sale, but, learning that it is subject to a mort-

gage of $6,000, he retracts his bid before it is accepted, con-

trary to a rule of the sheriff announced before the sale. Is the

offer withdrawn? Yes.^ A guarantees to B the payment

of all bills of exchange of C, discounted by B within twelve

months, to the extent of 600 pounds. Later, A withdraws his

guaranty before B acts on it. Is this guaranty revocable ? Yes.

It is revocable until accepted by being acted on, as it is only

an offer .^ On the 12th of September, W writes offering C $140
for a horse and saying, "You can draw on us for $140." This

is received on the i6th, on which day C signifies his acceptance

by drawing on W for this amount ; but, on the same day, W
writes a letter withdrawing his offer, but this is not received

until after the draft is sent. Is the offer accepted? Yes.

Drawing according to the offer completes the assent and, when
the offer is once accepted, the party making it cannot thereafter

withdraw it.^ A, an auctioneer, offers a tub for sale and B bids

forty pounds, but, before A brings down his hammer, with-

draws his bid. The next day the tub is sold to B for thirty

pounds. Is B liable on his first bid? No. Mutual assent is

necessary to a valid contract. B's bid is an offer, which is not

binding until assented to, and may be withdrawn until ac-

cepted.*

§ 7. Revocation of Offer: Manner.

A revocation takes effect from the time it is communicated,
which is when it is brought to the knowledge of the

'Fisher v. Seltzer, 23 Pa. 308.

"Offord V. Davies, 13 C. B. (N. S.) 748.

'Wheat V. Cross, 31 Md. 99.

•Payne v. Cave, 3 Term R. 148.
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addressee. If the offer is a general one not made to any
particular person, revocation takes effect when made
in the same way that the offer is made. Notice of with-
drawal must be as extensive as the notice of the offer.

A buys a ticket of the B railroad and presents himself for

passage, at the time advertised in the newspapers, but the train

has been postponed two hours and the only notice thereof is

some hand bills, which A has not seen. Is the offer to carry

at the hour advertised withdrawn? No. The notice of with-

drawal must be as extensive as the notice of the offer.^ A, in

writing, agrees to sell B some property for 800 pounds and
to leave his offer open until Friday at nine o'clock a. m.

Thursday, B hears that A is attempting to sell, or has sold, the

same property to a third person, and then tenders an acceptance

of the offer to him before nine a. m. Friday. Is the offer still

open? Knowledge is equivalent to an express withdrawal, so

that there can be no meeting of the minds thereafter.^ The
United States offers, in the newspapers, a reward of $25,000
for the apprehension of John H. Surratt and a large reward
for information that shall conduce to his arrest. This offer is

withdrawn through the same channel that it is made; but, in

ignorance of the withdrawal, A gives information that leads

to the arrest of S. Is he entitled to the $25,000? No. First,

he has not accepted that offer ; second, the offer is withdrawn.

An offer is revocable at any time before acceptance, and can

be revoked in the same manner that it is made.'

§ 8. Lapse of Offer : Prescribed Time.

If the offerer has fixed a time within which the offer is to re-

main open it will lapse at the expiration of that time

without any further act on his part.

A offers to sell B 266 hogsheads of tobacco at a certain price

and promises to give B until four o'clock to consider his offer.

Before four o'clock, B notifies A of his acceptance. Is this

'Sears v. Eastern R. Co., 96 Mass. (14 Allen) 433.

"Dickinson v. Dodds, 2 Ch. Div. 463 (only case on tacit revocation).

'Shuey v. U. S., 93 U. S. 73.
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offer accepted? Yes. But if B had waited until after four

o'clock the offer would have lapsed by expiration of the pre-

scribed time.^ A offers, on the 24th of November, to sell a

certain quantity of iron to B for a certain price, and asks an

answer by return mail. On the 28th, B writes a letter, saying

he accepts A's offer. The course of post between the parties

is one day. Is the offer accepted ? No. The offer of the 24th

expires, by expiration of time, on the 25th.^

§ 9. Lapse of Offer: Reasonable Time.

If no time is fixed, the offer will lapse at the expiration of a

reasonable time.

What is a reasonable time is a question of fact for the jury,

but the court will sometimes decide the point where it is so

plain that the court knows that a different verdict would be

set aside. Questions of fact, by being often decided, in the

course of time, become questions of law.

Boston, by its mayor, because of frequent incendiary at-

tempts, offers a reward of $1,000, by advertisement in 1837,
for the apprehension and conviction of any person who shall

set fire to buildings within the city. The advertisement runs

about one week. In 1841, L, with the intent of gaining the

reward, apprehends and secures the conviction of a person
who sets fire to a building in the city. Does the offer still

stand? No. It has lapsed by the expiration of a reasonable

length of time.' On the 29th of February, by a letter to H, an
inquiry, by A, is made for his selling price on ten to fifteen

tons of band iron. March 2d H gives prices. March 14th
A writes H on other business without alluding to this matter.

March i6th H answers and asks if A accepts the proposal on
the band iron. This letter is received on the 18th, but H does
not send a letter of answer until the 20th. The price is fluctuat-

ing. Is this a good acceptance? No. The offer has lapsed
by the expiration of a reasonable length of time, as A has had
the proposal in his possession since the 4th of March.*

'Cooke V. Oxley, 3 Term R. 653 (Contra).
'Tinti V. Hoffmann, 29 Law T. (N. S.) 271.

'Loring v. City of Boston, 48 Mass. (7 Mete.) 409.

'Averill v. Hedge, 12 Conn. 424.



Sect. 12,J AGREEMENT. 115

§ 10. Lapse of Offer: Death.

The death or known insanity of either peirty ipso facto

causes an offer to lapse.

A offers to guarantee the payment by B of all goods sold

him by C, but, before C sells B any goods, A dies. Is this

offer terminated? Yes. One must ascertain whether a per-

son on whose credit he is selling is alive.^ A gives B authority

to purchase goods for him from C. Subsequently A becomes
insane, but C does not know of this. Is B's authority ter-

minated? Yes, as between A and B, but C must have knowl-

edge of it before he is bound by the termination.^

§ II. Lapse OF Offer : Rejection.

An offer lapses by rejection or a counter proposal, but not

by a mere inquiry.

A offers to sell his farm for i,ooo pounds. B offers to buy
for 950 pounds. A refuses this offer. Thereupon, B writes

accepting the offer to sell for 1,000 pounds. Is this offer still

open ? No. It is terminated by the counter offer .^ M, by let-

ter, offers to sell S wire for 40 s. net, offer to remain open until

Monday. Monday morning, S wires, "Will you accept 40 s. for

delivery over two months ?" Just as this message is received,

M sells to another and telegraphs that fact to S, but before its

arrival S sends a telegram of acceptance of the original offer.

Is this offer still standing? Yes. The inquiry of Monday is

not a rejection and, therefore, the offer continues until the

time for accepting or rejecting has expired.*

§ 12. Acceptance.

An acceptance is an absolute and unconditional accession

to the identical terms of the proposal.

The meeting of the minds required by an offer and accept-

ance is an expressed, and not a secret meeting. A man must

^Jordan v. Dobbins, 123 Mass. 168.

'Drew V. Nunn, 4 Q. B. Div. 661; Beach v. First M. E. Church,

96 111. 177.

'Hyde v. Wrench, 3 Beav. 334.

'Stevenson v- McLean, 5 Q. B. Div. 346,



116 THE FARMERS' MANUAL OF LAW. [Chap. XIL

stand by terms which he has actually expressed. A common
intention means that both parties must have an intention, and

that the same one; therefore, there can be no contract if the

offer is unknown or if there is no accession to the offer. The
absolute identity of offer and acceptance is necessary because,

otherwise, the intention expressed by one party would either be

doubtful or different from that expressed by the other. A offers

to supply B with any quantity of iron he may order during a cer-

tain period at specified prices. B accepts the tender. Sev-

eral orders are given by B and supplied. Then A refuses to

supply any more. Is the offer accepted ? So long as the tender

stands, every order amounts to an acceptance, but the mere
acceptance of the tender amounts to nothing, because of tlie

lack of mutuality .'^ A commission firm advertises that it will

pay ten and one-half cents for eggs, shipped to arrive by Feb-

ruary 22d, acceptance, stating the number of the cases, to be

sent by February 20th. A rival firm, on February 20th, ac-

cepts this offer for 450 cases, but adds the condition that the

offerer can pay a certain price for the cases themselves, or

return them. The eggs are pushed on cars from one house to

the other before the 22d. Is this offer accepted, and is it a per-

fect agreement? No. Acceptance differs from the offer.^ B
offers, in a newspaper, to pay $5,000 for the delivery to the

sheriff, with evidence to convict, the person who administered

poison to X. O arrests Y, but the latter is discharged on a

committing trial. The offer is then withdrawn, but B tells A
to go on and he will pay him what his services are worth. Is

he entitled to the $5,000? No. That offer is withdrawn. He
must sue in quantum meruit? A offers a reward of $25,000 for

the arrest and conviction of the party breaking into a school

house. Through fear of arrest, and without expectation of
receiving the reward, but with notice of it, B gives the informa-
tion for which the reward is offered. Is this an acceptance?
No. It must be given with a view to obtaining the reward, or
there is no assent.*

'Great Northern R. Co. v. Witham, L. R. 9 C. P. 16.

'Seymour v. Armstrong, 62 Kan. 720, 64 Pac 612.

'Biggers v. Owen, 79 Ga. 658, 5 S. E. 193.

*Vitty V. Eley, 51 App. Div. 44, 64 N. Y. Supp. 397 ; Hewitt v. An-
derson, 56 Cal. 476. Contra, Williams v. Carwardine, 4 Barn. & Adol.
631,
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§ 13. Promise or Act (Acceptance).

An acceptance may be made by a promise or by an act,

according to which is asked for by the offer.

A asks B to assist C to get some money, and offers to see

that it is paid. B signs a note with C, as surety, and season-

ably sends notice of it to A by mail (though this is never re-

ceived). B has to pay the note. Can he compel payment by A ?

Yes. This is an offer of a guaranty which can be accepted by
an act and only seasonable notice of acceptance need be given.

The offer is by mail and, therefore, contemplates an answer by

mail.^

§ 14. Communication of Acceptance.

The acceptance must be communicated.

There can no more be an acceptance of an offer, without

notifying the offerer of the intent to accept, than there can be

an offer uncommunicated. An insurance company which has

been carrying fire insurance for P writes him that it will rein-

sure his property for another year unless notified to the con-

trary. Relying on this promise, P gives the company no notice

to insure or not to insure. Is the offer accepted? No. Some
communication of acceptance is necessary. If P does not want
insurance, the company could not impose a liability in this

way, so he cannot hold the company. Both parties must be

bound or neither is bound.^ A writes B, "Upon an agreement

to furnish my offices within two weeks, you can begin work
at once." B makes no reply to this note, but commences work
at once. Is this an acceptance? No. The terms of the offer

indicate that this is an offer of a promise for a promise and

such an offer cannot be accepted without making the acceptance

known to the other party. A proposition alone cannot make
an agreement. Where a bilateral agreement is offered it can-

not by acceptance be turned into a unilateral agreement. But

even if a unilateral agreement had been offered, acceptance

would not be complete until the work should be finished, so

^Bishop V. Eaton, 161 Mass. 496, 37 N. E. 665.

Trescott V. Jones, 69 N. H, 305, 41 Atl. 352,
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that B's case would be hopeless on either ground.^ B asks R
to bind, for a few days, certain insurance policies about to

expire, but R says nothing in answer. B thinks R has assented.

R does not bind the policies. Is this a complete agreement?

No. Silence, when it is not a man's duty to speak, is no evi-

dence of an acceptance. If anything, it is evidence of non-

acceptance.^

§ 15. Manner of Acceptance not Prescribed.

If the acceptance consists of a promise it may be communi-
cated by being put in process of transmission to the

offerer; if it consists of an act, the performance of the

proposed act is in itself sufficient, if it appears from the

offer that other communication is dispensed with; but
silent consent, or performance of an act in ignorance of

an offer, never amounts to an acceptance.

A, by letter, ofifers to insure B's house to the amount of

$8,000 for a premium of $56, and says "should you desire to

perfect the insurance, send me your check." The day after

receiving the offer, B replies inclosing his check for the amount
of the premium. Is this a sufficient acceptance ? Yes. When
one makes an offer by mail he impliedly makes the .mail service

his agent to bring back the acceptance to him. This is really

a unilateral agreement, because the acceptance asked for is an
act—sending the check, and not a promise.* A offers to give

$5,000 to anyone who will bring his wife's body, dead or alive,

out of a burning building. B, having received notice of this

offer, and relying on it, brings the body of A's wife out of the
building. Is this an acceptance ? Yes. This is a promise for
an act, and the only thing necessary to consummate the accept-
ance is the performance of the act.* A undertakes and com-
pletes the building of a wall, with the expectation that B will

pay him for his work, and B knows that A is so acting, and
allows him to work without objection. Is there an acceptance

'White V. Corlies, 46 N. Y. 467.

'Royal Ins. Co. v. Beatty, 119 Pa. 6, 12 Atl. 607.

'Tayloe v. Merchants' Fire Ins. Co., 50 U. S. (9 How.) 390,

•Reif V. Paige, 55 Wig. 496, 13 N. W, 473,
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of A's offer? Yes. This is an offer of an act for a promise.
The promise is inferred as a matter of fact from B's conduct
and his conduct is a sufficient transmission thereof.^ A has
shoes in B's possession and writes B that he can have them
for a given price cash, but if he cannot pay cash by return
mail to return the shoes. B does nothing for a few days, and
then returns the shoes. Is the offer accepted? Yes. The
neglect of duty to return imposes an acceptance of the alterna-

tive offer.^

§ i6. Manner of /acceptance Prescribed.

If the offer designates a time, place or means of acceptance,

the acceptance must be in accordance therewith or it

amounts to nothing.

A offers by mail on the 8th to lease a building to B, but

makes his offer dependent upon the receipt of a telegram of

acceptance by him before the 20th. B telegraphs acceptance

on the 17th, but the telegram is never delivered. Is this an
acceptance ? No. The offerer has made the actual receipt of

the acceptance by him necessary to complete the assent. Had
he simply said, "Telegraph answer," there would have been a

good contract.' E offers to buy 300 barrels of flour from H,
at $9.50, sending his offer by H's wagoner from Harpers Ferry

and requesting an answer by return of the wagon, which in-

dicates the time and place of acceptance but not necessarily

the means. H accepts by letter addressed to Georgetown, and

received a week later than "by return wagon." Is this a com-

plete acceptance? No. Acceptance at a time or place differ-

ent from that pointed out does not complete the agreement.*

§ 17. Time of Acceptance.

The acceptance takes effect from the moment it is properly

dispatched out of the sender's control ; that is, when de-

^Day V. Caton, 119 Mass. 513.

"Wheeler v. Klaholt, 178 Mass. 141, 59 N. E. 756.

"Lewis V. Browning, 130 Mass. 173.

*Eliason v. Henshaw, 17 U. S. (4 Wheat) 225.
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livered to the agent, express or implied, of the offerer,

unless the offerer makes acceptance depend upon his

actual receipt of it.

When the addressee accepts, in the manner expressly or

impliedly authorized by the offerer, it is the same thing as

though he had put his acceptance into the hands of the agent

of the offerer. Accordingly, if the postoffice is authorized by

the offerer, the acceptance takes effect when it is posted.

Sending an offer, under circumstances indicating that it must

be within the contemplation of the parties that, according to

the ordinary usages of mankind, a certain means may be used

in communicating the acceptance, makes that means the agent

of the offerer. G hands to H's agent an application for loo

shares of stock. This is allowed by H, and a letter of allot-

ment is posted to G, but this G never receives. It is found that

G authorizes H to notify him by mail. Is there a sufficient

acceptance ? Yes. The minds of the parties meet on the post-

ing of the acceptance.^

On the 24th of December, F offers by letter to sell brandy

to M. On the 17th of January, M answers that he will decide

to take it in case of war. By letters of the 7th and 28th of

March, F shows that he intends to keep the offer of the 24th

of December open, though these letters are not received until

after M's death. March 31st, M writes and mails an uncondi-

tional acceptance. M dies on the loth of AprU, before F re-

ceives the letter of acceptance of the 31st. Is the offer accepted

before revoked by death? Yes. The letter of the 31st com-
pletes the agreement. The offer continues up to the time of

revocation, and acceptance dates from the moment of despatch,

not from the moment of knowledge. The case is decided

according to the rules governing bilateral agreements, but the

fact that M has the brandy in his possession makes it difficult

to conceive of it from this standpoint.*

A, by handing him his offer, offers in writing to give B the

refusal of certain property for fourteen days, at 1,750 pounds.

The following day A sells the property to another and mails

notice to B that he withdraws his offer. Before receiving the

withdrawal, B accepts the offer by mail, and not orally as he

'Household Fire & Carriage Ace. Ins. Co. v. Grant, 4 Exch. Div. 216.

'Mactier's Adm'rs v. Frith, 6 Wend. (N. Y.) 103.
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lives at a town some distance away and takes the offer home
with him. Does this acceptance take effect from the time it is

posted? Yes. It is within the contemplation of the parties

that the acceptance shall be posted.^

§ i8. Revocation of Acceptance.

An acceptance once unconditionally made cannot be re-

voked.

The agreement is concluded, and it is now too late for fur-

ther dickering. Other communications that may reach the

offerer before acceptance will be of no avail, and it makes no
difference if the acceptance never arrives at all. On the first

of January A, by mail, proposes to B to sell him 1,000 bushels

of wheat at a certain price. On the third of January B mails

a letter accepting this offer, and this acceptance is received by
A the morning of the fourth. Immediately after despatching

his letter of acceptance, B sends a telegram rejecting the offer,

and this is received by A on the evening of the third. Is this

acceptance revoked? No.^

§ 19. Effect of Acceptance.

The effect of an acceptance is to complete the agreement,
which dates from the moment of acceptance and not

from that of the offer, and henceforth an offer can
neither be revoked nor lapse in any way. Revocation
of an offer, after acceptance, is too late.

While the offerer impliedly authorizes the use of the same
means by the addressee as the offerer uses in making his offer,

the addressee does not authorize the offerer to use any means
in revoking his offer. In the case of communication of offer

and acceptance by means of telegraph, each party also makes
the telegraph company his agent for the transmission of his

own message, but it is only to the extent of sending the message

'Henthorn v. Eraser [1892] 3 Ch. 27.

''Mactier's Adm'rs v. Frith, 6 Wend. (N. Y.) 103.
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as written, and if it is altered by the company in transmission

the sender is not bound thereby.

A offers to give $9.50 per ton for hay, and B answers, "You
can take the hay at your offer, but after you have hauled it, if

the hay proves good enough so that you can pay $10 per ton,

I should like to have it." The hay burns and A denies liability.

Is this a complete agreement? Yes. There is an absolute ac-

ceptance of the offer and, thereafter, the offer cannot be with-

drawn. The clause in regard to the payment of $10 may be

disregarded.^ A receives from B, on the 30th of December,

an offer to sell pig iron when the usual course of trade demands
an answer by the next mail. This is on the 30th. A answers

on the 30th, but misdates his letter the 31st, and by fault of the

mail service the letter is delayed one day. Is this acceptance

binding? Yes. The acceptance takes effect from the time

posted and it is the offerer's loss thereafter. The mistake in

date is open to explanation.^ On the ist, by letter, A makes
an offer to do something for B. On the 4th B mails an accept-

ance of this offer. On the 3rd A mails a letter withdrawing
his proposal, but B does not receive this until after he has

mailed his acceptance. Is the offer withdrawn ? No.'

§ 20. Terms Definite and Certain.

In order that the agreement may be enforcible the minds
of the parties must not only meet in a common inten-

tion, but that intention must be definite and certain or

capable of being made so.

A agrees to pay B, if he does certain work, such remunera-
tion as shall be deemed right. B does the work. Is this an en-

forcible agreement? No. A has the option to pay or not to

pay as he thinks right, which is too indefinite.* A promises to
sell B the middle one-third of a certain quarter section of land
for a specified price and B accepts this offer by agreeing
to pay the price. Is this agreement enforcible? No. There

^Phillips V. Moor, 71 Me. 78.

''Dunlop V. Higgins, 1 H. L. Cas. 381.

'Wheat V. Cross, 31 Md. 99.

'Taylor v. Brewer, 1 Maule & S. 290.
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is no way of determining what one-third of the quarter sec-

tion is meant by the agreement.^ W offers to furnish three

steamers belonging to A, with pea coal for the year 1888, for

$3.05 a ton. A replies, "I accept your offer." Though this

agreement is indefinite at the time, it is determinable by its

terms, and that is definite which can be made definite. Here,

also, is a sufficient consideration for the agreement because

there is a mutuality of promises, it being necessarily inferred

that A promises to buy of W the coal needed for his steamers.^

A father loans to his son money, taking the son's promissory

note. The son complains that he has not had an equal share

with the other children, and the father says, "If you will stop

complaining I will not sue you on the note," and the son prom-
ises to leave off complaining. Is there a consideration for the

father's promise? The answer to this question depends upon
whether the promise is given for the son's promise to stop an-

noying his father generally by complaining, or to stop annoy-

ing his father by complaints in regard to not getting an equal

share, for in the latter case, as the son has no legal right to

complain he can show no consideration for his promise. But

outside the question of consideration, the promise of the son

is so indefinite and uncertain as to be incapable of enforce-

ment.'

§ 21. Intention to Create Legal Relations.

In order to be enforcible the agreement must be intended

to create legal relations.

A young man and a young woman go through a marriage

ceremony, all with the understanding that it is in jest. Is

this agreement enforcible? No. Because it is not made with

an intention to create legal obligations. Offers made in jest

do not form the basis for a valid contract. Another illustration

of this rule is that of a mutual mistake as to the existence of

the subject-matter of a contract.^

'Sherman v. Kitsmiller, 17 Serg. & R. (Pa.) 45.

'Wells V. Alexandre, 130 N. Y. 642, 39 N. E. 143.

'White V. Bluett, 23 Law J. Exch. 36.

'McClurg V. Terry, 21 N. J. Eq. (6 C. E. Green) 225.



CHAPTER XIII.

REALITY OF AGREEMENT.

I. Mistake, §§ 1-7.

A. As to nature of transaction, § 3.

B. As to identity of party, §4.

C. As to identity of object, § 5.

D. As to intention of other party known by him, § 6.

E. Effect, § 7.

II. Misrepresentation, §§ 8-11.

A. Equitable relief, § 9.

B. Agreements uberrimae fidei, § 10.

1. Because of subject-matter, § 10.
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C. Effect, § 11.

III. Fraud, §§ 12-20.

A. Representation, § 13.
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C. Material facts, § 15.

D. Knowledge of falsity, § 16.

E. Intention, § 17.

F. Deception, § 18.

G. Injury, § 19.

H. Effect, §20.

IV. Duress, §§ 21-24.

A. Of imprisonment, §21.

B. Per minas, § 22.

C. Of goods, § 23.

D. Effect, § 24.

V. Undue Influence, §§ 25-29.

A. With confidential relationship, § 26.

B. Without confidential relationship, § 27.

C. Presumptions, § 28.

D. Effect, §29.

§ I. Reality of Agreement.

Though the minds of the parties apparently meet in a com-
mon intention, if this is accomplished under such cir-

12*
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cumstances as to make it no real expression of inten-
tion, the agreement lacks one of the elements necessary
to enforcibility.

The first great essential of enforcibility in modern law is an
agreement in fact as well as in form. If this does not exist,
the first and greatest element of a contract is lacking, and there
is nothing upon which to build more than a voidable contract.
The circumstances which affect the reality of assent are igno-
rance and lack of freedom of action. Ignorance that affects
assent, if not caused by the act of the other party, is referable
to mistake ; but, if caused by the act of the other party, to mis-
representation or fraud. The lack of freedom of action that
vitiates assent, if caused by the act of the other party, is called
duress; if due to the relationship which he sustains, undue
influence.

§ 2. Mistake.

If the offer and acceptance meet in a common intention, so
as to form an agreement, such agreement is not vitiated

by a mistake of one or both of the parties ; but there are
a few special cases where, on the face of the transaction,

an agreement has been concluded, but where there is

no real agreement, because the parties, through a mis-
take, do not arrive at a common intention, and such
agreements are vitiated by the mistake.

The law will not permit one who has entered into an agree-

ment to avoid its operation on the ground that he does not at-

tend to the terms used by himself or the other party, or that

he is misinformed as to its contents, or is mistaken as to its

legal effect; yet, where there are circumstances of mistake, or

mistake and fraud, an apparent agreement may be avoided.

The doctrine, however, does not include cases where, because

of mistake, the offer and acceptance never agree in terms, for

then there is not even an apparent agreement. This question

has already been considered under the head of offer and ac-

ceptance. The doctrine does not include cases of real agree-

ment, but failure to express it. There the parties may have

the agreement, as expressed, corrected to conform to their
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real intention. This subject will be alluded to again under the

head of remedies. The doctrine does not include cases where

the agreement is procured by misrepresentation. In such cases

the agreement may be affected, not by mistake, but by another

circumstance which will be presently considered. The doctrine

does not include cases of mistake as to the existence of the

subject-matter of the agreement, or as to the party's power
to perform it, for each of them relates to the performance

of contracts and will be treated under the topics "Failure

of Consideration" and "Conditions."

§ 3. Mistake as to Nature of Transaction.

The execution of one instrument when a person, intends to

execute a different kind of an instrument, if caused by
the act of a third party or the fraud of the other party,

renders the agreement void, but the person accepting

may be estopped by his negligence from showing his

mistake.

There is no real common intention, but only the appearance
of one, in a case of this sort. This is a mistake as to the

nature of the transaction. If it is in writing, the acceptor

never really signs the agreement to which his name is ap-

pended. It is just as though he had written his name on a

sheet of paper in idle pastime or to practice his signature.

M signs a bill of exchange as an indorser. The paper is pre-

sented to him for his signature by C, who informs him that it

is a guaranty. Admitting that M is not negligent, is this a
valid agreement ? No. This is such a mistake as to prevent
any meeting of the minds in a common intention.^ A man, C,
unable to read the English language, signs a promissory note,

when he is told and believes he is signing a contract making
him an agent to sell a patent right. This note is sold to B,
a third party. Is C liable? No. This agreement is void, and
being void there is nothing for the third party to be a bona fide
holder of.^

'Foster v. Mackinnon, L. R. 4 C. P. 704.

"Walker v. Ebert, 29 Wis. 194; Alexander v. Brogley, 63 N. J.
Law, 307, 43 Atl. 888.
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§ 4. Mistake as to Identity of Party.

An acceptance by one man of an offer, which is plainly

meant for another, or which is made to him because of

his falsely representing himself to be another, renders

the agreement void.

To come within this rule, the offerer must have in mind
some definite person with whom he intends to contract. Under
the circumstances of the proposition, there is no more real as-

sent than though the offer were never accepted. This is a

mistake as to the identity of the party with whom the agree-

ment is made. In the first supposition a party takes advantage

of a mistake ; and in the second, he creates it. P sends an order

for ice to the C ice company. This company has sold out its

business to the B ice company, which delivers ice to P, who
believes that C is delivering the ice, and takes it in that belief.

Is there an agreement? No. A person cannot enter into an

agreement with a person whom he does not know to be a party

to the agreement. As to whether there is any quasi contractual

obligation, see chapter on quasi contracts.^ In a communica-
tion by mail, one Blenkarn, by his artifices, makes L think he

is Blenkiron, and gets an offer on handkerchiefs from L, and
accepts it by ordering the goods. Is this an agreement? No.
If there is any agreement, it is between L and Blenkiron, but

there can be none between them, because Blenkiron knov/s

nothing of the agreement.^

§ 5. Mistake as to Identity of Object.

When two things have the same name, an offer referring

solely to one of the two things and an acceptance refer-

ring solely to the other, renders the agreement void.

Under such circumstances there is only the shadow of a

common intention ; for, because of the mistake as to the identity

of the subject, the minds of the parties never really agree. A
agrees to sell to B, and B to buy, cotton to arrive from Bom-

'Boston Ice Co. v. Potter, 123 Mass. 28.

^Cundy V. Lindsay, 3 App. Cas. 459.
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bay by a ship called "Peerless." It seems there are two ships

by this name, and B has in mind one to sail in October, while

A has in mind one to sail in December. Is this offer accepted ?

No. There is no real meeting of the minds.' A offers to sell

to B four lots of land in Waltham on Prospect Street for a cer-

tain price, and B accepts the offer, but thinks the offer refers

TO lots on another Prospect Street in Waltham. Is this agree-

ment void for mistake? Yes. While apparently the parties

assent to the same thing, really, one is negotiating for one

thing and the other is selling a different thing.^

§ 6. Mistake as to Intention Known.

If one party accepts an offer thinking that the offer refers

to a certain thing and that such thing is what is offered,

and the other party knows this, but intends to offer a

different thing, the agreement is void.

The vitiating circumstance here is the fact that the offerer

knows that the other party thinks he is offering the certain

thing and allows the mistake to continue. One person is not

bound to enlighten another with whom he is dealing or prevent

him from deceiving himself, but he must do nothing to deceive

him. The fraud, coupled with the mistake, renders the agree-

ment not merely voidable but void. A offers to buy of the X
railroad a ticket for $21.25, when the fare should be $36.75.

A knows this is a mistake, but X does not, and A knows that

X does not. Is this agreement void? Yes. Because of the

mistake on one side and the fraud on the other.'

§ 7. Effect of Mistake.

The effect of mistakes such as those above enumerated, be-

ing to make the apparent agreement void, neither the

parties thereto nor innocent third parties can acquire

any rights thereunder.

The apparent agreement being void, there is no contract

and, consequently, there is nothing for even an innocent third

Raffles V. Wichelhaus, 2 Hurl. & C. 906.

''Kyle V. Kavanaugh, 103 Mass. 356.

'Shelton v. Ellis, 70 Ga. 297.
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party to base any rights upon, and this is so though the pre-
tended agreement is in the form of a promissory note. The
inquiry goes back of the question of negotiabihty ; it challenges
the origin and existence of the agreement or proposition itself.

Until a thing has an existence it is absurd to talk about negotiat-
ing it.

§ 8. Misrepresentation.

As a general rule a non-disclosure or even an innocent mis-
statement, not a term of the contract, is immaterial.

Representations are of three kinds : Those made innocently,

those made fraudulently and those made terms of the contract

itself, which are either conditions or warranties. Innocent
misrepresentation differs from fraud in that it lacks the ele-

ment of fraudulent intent, and the test is, does the representa-

tion give rise to an action ex delicto? A representation made
to induce a contract differs from a condition and a warranty
in that the latter are promises, the condition being the basis

of the contract and the warranty being a subsidiary undertak-
ing. The subject of fraud will be treated next in order, and
conditions and warranties will receive treatment under the

head of performance. It is the policy of the law to overlook
any representations which do not amount to fraud or which
are not made terms of the agreement. If men could go into

all the discussions and statements made by way of induce-

ment to contract, there would be no end to trials. A certain

latitude must be allowed a man who wants to gain a purchaser.

Caveat emptor is the rule. Accordingly, in order to bring an
innocent misrepresentation into the light of the condemnation

of the law, it is necessary to show, between the parties, either

some relation of superabounding confidence, or that, for other

reasons, they are not dealing on terms of equality. The par-

ticular consideration of the various elements of misrepresenta-

tion will be postponed until considered in fraud, as fraud is

misrepresentation with the element of knowledge added. A, by

charter party, agrees with B that his ship, then in the port of

Amsterdam, shall proceed to Newport and load coal. At the

time, the ship is not in the port of Amsterdam and she does
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not arrive for four days. Does this fact give B the right to

repudiate his contract? If a representation, no; if a condition,

yes, as the representation is not fraudulent.^ A offers to sell

to B for $3,000 certain land owned by him, honestly represent-

ing that the description in his deed corresponds with certain

physical boundaries, which would include a fine residence site.

This representation is false. B is living on the land at the time,

accepts the offer and pays the purchase price. Is this contract

voidable for misrepresentation ? No. There is nothing but an

innocent misstatement, under circumstances where the parties

are dealing on an equality, and caveat emptor applies.^

§ 9. Equitable Relief.

Equity will not enforce specitic performance of a contract

for one who by innocent misrepresentation induces an-

other to contract.

§ 10. Contracts Involving Superabounding Confidence.

Contracts are uberrimae fidei either because of the nature

of their subject-matter, or because of the relations of the

parties, or because trust and confidence are especially

reposed by one in another; but in either case a misrep-

resentation either by affirmation or concealment will be

sufficient ground for avoidance of the contract.

Contracts uberrimae fidei, because of the nature of the

subject-matter, are such as contracts of insurance, of surety-

ship and of guaranty. Those uberrimae fidei, because trust

and confidence are especially reposed, are most frequently

contracts for the purchase of land or stock or chattels. Those
uberrimae fidei, because of the relations of the parties are such

as those between parent and child, guardian and ward, trus-

tee and beneficiary, principal and agent, attorney and client,

physician and patient, and spiritual advisers and those advised.

An applicant for insurance is asked to state whether there are

^Behn v. Burness, 3 Best & S. 751; Davison v. Von Lingen, 113

U. S. 40.

'Brooks V. Hamilton, 15 Minn. 36 (Gil. 10).
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any buildings within ten rods of the one to be insured, and he
answers that th.ere are five. As a matter of fact, there are not
only five but also several others. The insurance company
issues the policy on the application. Is the contract voidable
because of the misrepresentation? Yes. Intentional fraud is

not necessary in order to vitiate this contract, as it is one
uberrimae fidei, because of the nature of the subject-matter.^

A seller of a piece of land states that it includes about five

acres more than the description includes, but in making the

statement he is merely misled by the survey and is innocent

of intentional wrong. Reasonably relying on this statement,

the buyer takes the land and gives his notes for the purchase
price. In a suit on the note, is the defendant entitled to a
recoupment because of this misrepresentation? Yes. This is

a contract uberrimae fidei, because of trust and confidence re-

posed.^ W takes out insurance with L, the reason for his doing

so being his fear that his house will be burned, which fear

is aroused by an attempt to set another building on fire, but he

does not disclose this fact to L. Can L avoid the policy ? Yes.

This is a case where every fact affecting the risk must be dis-

closed.' One year after becoming of age, A sells some land

to her former guardian. She is told by her guardian that

there is $700 of indebtedness against the land and that it is

liable to be sold therefor, and he offers to pay her $600, and to

pay off this claim, and because of her reliance upon this state-

ment she conveys the land. There is only about the sum of

forty dollars due upon the land. Is this deed voidable for mis-

representation ? Yes. The relationship between the parties

is still such that a misrepresentation will render voidable a

contract induced thereby; but in order to avoid the deed, A
will have to return what she has received.* One N is a tenant

in common with S in certain coal lands, but holds the legal

title and is, therefore, a trustee for S. After S's death, N pro-

cures a conveyance of her interest from S's wife without in-

forming her that there are coal mines being worked on the land,

and that the same is becoming valuable, and that she has a

clear right to the property and its great value. She is eighty-

'Burritt v. Saratoga County Mut Fire Ins. Co., 5 Hill (N. Y.) 188.

'Mulvey v. King, 39 Ohio St. 491.

'Walden v. Louisiana Ins. Co., 13 La. 134,

'Wickiser v. Cook, 85 111. 68.
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six years old and her mind is somewhat impaired. Is the con-

veyance voidable for misrepresentation? Yes. The relation-

ship of trustee and beneficiary demands a disclosure of any

fact affecting the subject of the contract. The burden of proof

is on the trustee to show fairness and equity, and this he has

failed to do.^ A vendee in New York goes to New Orleans

to purchase some tobacco, knowing that a treaty of peace, just

signed by the United States and Europe, will greatly enhance

the price of tobacco, but he does not disclose this fact in any
way. Is this contract voidable for non-disclosure? No. As
there is no confidential relationship between the parties, the

buyer is not bound to disclose extrinsic facts, affecting the

value of the commodity.^ A purchases land of B, knowing at

the time that there is a valuable mine on the land, but without

disclosing this fact. Is the contract voidable? No. Nondis-

closure of an extrinsic fact by the purchaser will not affect even

a contract in regard to the sale of land. A vendee is not under

the same obligations as the vendor in the matter of making
disclosures.^

§ II. Effect of Misrepresentation.

When it has any effect on a contract, an innocent misrepre-
sentation makes it voidable.

As the effect on a contract of an innocent misrepresentation,

when it has any, is to make the contract voidable, the injured

party may disaffirm the contract except as against innocent

third parties, within a reasonable time after discovering the

falsity of the representation, by returning what he has re-

ceived, or he may ratify it by positive acts or acquiescence for

an unreasonable length of time. If a contract is voidable for

innocent misrepresentation, the after consequences are the

same as in the case of a contract voidable for fraud. W accepts
from I a deed to lots, in settlement of a debt, on I's representa-
tions that the lots are of particular situations and values. The
lots are not worth one-fifth of the value they are represented

^Spencer & Newbold's Appeal, 80 Pa. 317.

"Laidlaw v. Organ, 15 U. S. (2 Wheat.) 178.

'Harris v. Tyson, 24 Pa. 347.



Sect. 12.] REALITY OF AGREEMENT. 133

to be, though I does not knowingly deceive W. On what con-
ditions can W disaffirm? Upon acting without unreasonable
delay and reconveying the lots.^

§ 12. Fraud.

A false statement or an active concealment of a material
fact made with knowledge of its falsity to induce an-

other to enter into a contract, if the other reasonably
relies and acts upon it to his injury, renders the con-
tract voidable by the one defrauded.

At the early common law, the rule was quite absolute that

in order to have any effect on a contract a misrepresentation

had to be made with knowledge of its falsity, unless a term of

the contract. Equity, however, established a more liberal doc-

trine, generally refusing specific performance or granting affirm-

ative relief when there was a material misrepresentation,

though made without knowledge of its falsity. But, in the

changes of the law through the centuries, the common law
doctrine and the equitable doctrine have gradually approached
each other, until at last they have practically merged into an
indistinguishable whole. The doctrine of knowledge has been

extended by the rules of the scienter so as to include misrepre-

sentations made recklessly, misrepresentations in regard to

something peculiarly within one's own knowledge and active

concealment; and the contracts uberrimae fidei have been ex-

tended so as to include cases where trust and confidence are

expressly reposed, until every case of voidability for misrepre-

sentation is included under one as much as the other. Hence,

in classifying the statements which will render a contract void-

able, it is immaterial whether they be called misrepresentations

or frauds. If they are all classed as misrepresentations they

will include those made uberrimae fidei and those not ; if classed

as frauds, they will be divided into actual and constructive.

It is no longer necessary nor perhaps expedient to distinguish

between innocent misrepresentation and fraud so far as the

law of contracts is concerned. If the false statement is suffi-

"Wilcox V, Iowa Wesleyan University, 33 Iowa, 367.
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cient to avoid the contract, it makes no difference whether it

is called innocent misrepresentation or fraud. But, from the

viewpoint of torts, it is still necessary to preserve the essential

of making a false statement knowingly. Fraud is a misrepre-

sentation made with knowledge of its falsity and an active at-

tempt to deceive. Nondisclosure may amount to misrepre-

sentation and be a ground for the avoidance of a contract in-

volving superabounding confidence, but it will not constitute

anything more than constructive fraud, unless it is industrious.

§ 13. Representation.

In order to amount to a representation, the statement or

nondisclosure must relate to a past event or an existing

fact, or must be an affirmation of a matter in the future

as a fact.

Statements of opinion, expectations, predictions, motives,

or of law, do not amount to representations in this sense, but a

representation may be made by artful devices and contrivances

whereby defects are concealed, just as well as by positive mis-

statements. A is negotiating for the purchase of land from B
and they go upon the land to look it over. While there B
expresses the opinion that the land will produce a certain quan-

tity of hay and that there is a certain quantity of wood upon
it, and that he thinks there are a certain number of acres in

the tract, and that some buildings on an adjoining lot can be

bought cheaply. Do these statements amount to representa-

tions in the legal sense? No. They are mere expressions of

opinions and not positive assertions, and, in addition to this,

A has equal opportunity with B to ascertain the facts.' Certain

creditors vvho are about to bring a creditors' bill against other

parties apply to a sheriff to know whether a certain writ has
been returned in due form of law and the sheriff informs them
that it has been returned in due form of law, when, as a matter
of fact, it is not according to the requirements of law. Is this

a misrepresentation? No. It is a statement in regard to a
point of law, an affirmation concerning an instrument, com-

'Mooney v. Miller, 103 Mas§. 317,
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pletely within the reach of the questioners.^ A, in ofiEering a
horse for sale to B, by artful devices, hitches the animal in

such a way as not to disclose that it is a cribber, and, when
asked why he so hitches it, gives an evasive answer. B, relying

upon the soundness of the horse, buys the animal. Is the con-
tract voidable for fraud ? Yes. This is an active concealment
which is equivalent to a false statement. Artful devices by
which one conceals a material fact and prevents the other from
discovering it constitute fraud.^

14. Falsity.

A representation is false if it creates an impression that is

false.

Half the truth may be a lie.

§ 15. Material Fact.

A representation is in regard to a material fact if it tends

to induce the party to whom it is made to enter into

the contract.

A states that he has purchased a quantity of rails at a cer-

tain price, and that he will sell them to B at the same price,

if B will make a contract with C to build a certain railway. B
makes said contract with C. A has not purchased the rails

and B is obliged to buy them at a higher price from other par-

ties. Is this a statement in regard to a material fact? No. It

is only a statement in regard to a collateral matter, and does

not constitute an essential element of the contract. It is not

even a representation, but a promissory statement in regard to

something in the future, and if there is any action it is for

breach of contract.^

'Starr v. Bennett, 5 Hill (N. Y.) 303.

''Croyle v. Moses, 90 Pa. 250.

^Dawe V. Morris, 14^ Mass. 188, 21 N. E. 313.
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§ 1 6. Knowledge of Falsity.

A person is considered to know of the falsity of a represen-

tation, if he knows it is false, or makes it of his own
knowledge, not knowing whether it is true or false, or if

it is regarding something peculiarly within his own
knowledge.

These are called the rules of the scienter, and from the

standpoint of torts it is important to know them, for a per-

son can only be held liable for deceit when he has knowledge

of the falsity of his statement; but, from the standpoint of

contracts, it is immaterial whether these statements are said

to be made with knowledge or simply are called misrepresenta-

tions under these particular circumstances. In a sale of land

by A to B, A represents to B that the land is good prairie land,

high and rolling, and contains i6o acres, with walnut and

pecan trees and other valuable timber thereon. These repre-

sentations are false, but A makes them without actually know-

ing of their falsity and because the same statements have been

made to him by a former owner who has seen it. Are these

misrepresentations made with knowledge of their falsity ? No.

In an action for deceit A should not be held liable ; but perhaps

he has made misrepresentations, when trust and confidence are

placed in him, so that the contract is voidable.'^ D agrees to

hire S, as teacher, if she succeeds in getting a certificate in a

certain examination to be given at an institute then in session.

B, assuming to know, assures D that there is to be no examina-

tion and applies for the job, and it is given him because of his.

representation. This is false and D breaks the contract with

B. Can B recover damages? No. The contract is voidable

because B made a misrepresentation of fact as of his own
knowledge.^

§ 17. Intent to Deceive.

A representation is made with the intent that it shall be

^Merwin v. Arbuckle, 81 111. 501.

"School Directors of Union Dist. No, 3 v. Boomhour, 83 111. 17.
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acted upon when it is made to be communicated to the

injured person, though not made directly to him.

A states to Dun & Bradstreet's Commercial Agencies that

he is proprietor of a business carried on under the name of

"New York Pie Company." B questions Dun and Bradstreet,

and, relying on this statement of A, sells goods to the New
York Pie Company. Is A estopped from denying liability?

Yes. When he makes the representation to the agency, he

must intend that it shall be communicated to their patrons

and acted on by them.^ In order to be allowed to do business

in Massachusetts, a corporation files a certificate with the

Commissioner of Corporations. This contains a false state-

ment as to its capital stock. A is induced thereby to take

notes of the corporation. Is the corporation liable to A for

the fraudulent statement? No. It is intended only for the

state officials and not for the public or any class of which

A may be a member.^

§ 1 8. Deception.

The representation is reasonably relied and acted on, though
riot the sole inducement to the making of the contract,

provided it is a material inducement. Where it is a

material inducement the party to whom it is made is not

required to make further investigation.

Deceit which does not affect conduct cannot affect contract.

A buys some mining stock of B, the latter making certain rep-

resentations in regard to the same, but A admits that he con-

sidered what B said was wind, and that he saw other men to

see whether they would corroborate B's statements. Are

these representations reasonably relied and acted upon? No.

A makes his purchase upon his own information and not upon

that given him by B.' In the sale of carpets J represents that

the amount is 900 yards, when it is only 595, and L, in buy-

ing, relies upon this representation without measuring the car-

'Stevens v. Ludlum, 46 Minn. 160, 48 N. W. 771.

^'Hunnewell v. Duxbury, 154 Mass. 286, 28 N. E. 267.

'Humphrey v. Merriam, 32 Minn. 197, 20 N. W. 138.
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pets for himself. Is this reasonable reliance? Yes. But, if

it had been a sale of land where the boundaries were pointed

out, he would have had no right to rely on the statement as to

quantity.^

§ 19. Injury.

Injury means the violation of a legal right, actual damage
not being essential.

§ 20. Effect of Fraud.

Fraud renders a contract voidable at the option of the party

misled. Therefore, he may repudiate it or affirm it

within a reasonable time after learnings of the fraud, ex-

cept as against innocent third parties ; but in order to do

so he must place the other parties in statu quo.

R is induced by the B railroad to enter into a contract in

which, for the privileges of membership in a relief and hospi-

tal association without further charge, he gives up any claim

for damages against the railroad company for injuries sus-

tained. R is injured by the negligence of the railroad and re-

ceives medicine and attendance from the hospital and relief

association. Can he recover damages from the railway? No.

He cannot retain the fruits received under the contract, ratify-

ing the same to this extent, and at the same time repudiate his

own obligations thereunder.^

§ 21. Duress of Imprisonment.

Physical restraint either in or out of prison, or with or with-

out legal process, renders a contract voidable at the

election of the person thereby coerced to make the

same.

This is duress of imprisonment and the vitiating circum-

stance therein is the fact that freedom of assent is destroyed

Lewis V. Jewel, 151 Mass. 345, 24 N. E. 52.

'Petty V- Brunswick & W- R. Co., 109 Ga. 666, 35 S. E. 82.
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by the physical restraint. A accuses B of stealing some of his

cattle, telling him he has a warrant for his arrest and keeps

guard over him so as to keep him under his control until B,

in order to be released from this restraint, enters into a con-

tract. Is this contract voidable? Yes. Because of the duress

of imprisonment.^ A, who is detected defrauding B, is taken

to prison, and his imprisonment is prolonged in order to get

him to give a note in settlement of what he cheated B out of.

This note is finally executed. Is it voidable for duress? Yes.

The assent to the contract is not free.^ A has B arrested and

lodged in jail under a void process, and, in order to get his

release, B signs a contract not to sue A for damages. Is this

contract voidable for duress ? Yes.^ A, in order to get settled

a disputed claim betw.een him and B, has B arrested without

probable cause, and in order to get out from under arrest, B
assents to a contract releasing a part of a just claim. Is this

release voidable for duress ? Yes.*

§ 22. Duress Per Minas.

Threats of imprisonment with or without warrant issued, or

threats of bodily harm to a person himself or a near

blood relative, or threats of criminal prosecution, ren-

der a contract voidable at the election of the person

thereby coerced to make the same.

This is duress per minas, and freedom of assent is precluded

by the fear generated, so that the assent is not really his own
but that of others. At the common law, fear of imprison-

ment or fear of loss of life or fear of loss of Hmb or fear of

mayhem was essential, but in modern law a fear of battery

is included as well as a fear of criminal prosecution. At the

common law, also, the threats were required to be such as to

overcome a mind of ordinary firmness ; but, generally, in mod-

ern law the criterion is whether the threats overcome the mind

Toshay v. Ferguson, 5 Hill (N. Y.) 154.

=Schommer v. Farwell, 56 111. 542.

'Guilleaume v. Rowe, 94 N. Y. 268.

*Watkins v. Baird, 6 Mass. 506.
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of the particular person, taking into consideration the quality of

his mind and all the circumstances. The threat of imprisonment

does not need to be of unlawful imprisonment; it is enough

if the threat is of imprisonment which will be unlawful in refer-

ence to the conduct of the threatener who is seeking to obtain

a contract. By threats to take B's life, P induces B to execute

a deed conveying to him the title to land owned by B. Is this

deed voidable for duress ? Yes. A contract procured through

fear of loss of life, produced by the threats of the other party,

lacks an essential element of consent and may be avoided for

duress.^ L is arrested and brought before a justice of the

peace, who, thinking that he cannot lawfully take a bond for

L's appearance at court, notifies him that unless he executes

another bond for the maintenance of an alleged illegitimate

child he will be sent to prison. Is the second bond voidable

for duress? Yes. A bond executed through fear of unlawful

imprisonment may be avoided.^ M tells Mrs. B that her hus-

band has committed a state's prison offense and unless she will

sign a mortgage he will send her husband to state's prison, and,

from fear of this threat, she signs the mortgage but does not

sign the note. The note signed by the husband and the mort-

gage signed by the husband and wife are assigned to an inno-

cent third party. Is the mortgage voidable for duress? Yes.

A threat to imprison the husband is sufficient to amount to

duress on the wife. The innocent third party is not protected,

because the wife did not sign the note and the mortgage is

only a chattel.^ H signs a note because of a threat against G,
but no threat is made to H. Is the contract voidable as to H ?

No. His assent is free.* C signs a note and mortgage be-

cause of a threat that unless he does so his son will be sent to

state's prison for the crime of forgery. Is this contract void-

able? Yes. The assent procured by a threat to put a child

or a member of the family in prison is not free but given
under duress.^

'Brown v. Pierce, 74 U. S. (7 Wall.) 205.

'Inhabitants of Whitefield v. Longfellow, 13 Me. 146.

"First Nat. Bank v. Bryan, 62 Iowa, 42, 17 N. W. 165.

'Robinson v. Gould, 65 Mass. (11 Cush.) 55.

"Harris v. Carmody, 131 Mass. 51.
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§ 23. Duress of Goods.

A threat to detain or destroy property when no ready or
adequate remedy lies open in case the property is de-
stroyed, renders a contract voidable at the election of
the person thereby coerced to make the same.

This is called duress of goods and is a further extension of
the common-law doctrine of duress per minas. A is a dealer
in oysters and is owing a debt of $1,000 to B, and, in order to
injure A, B claims that A owes him $3,000 and has assigned
his property to defraud his creditors, and B levies a writ upon
$5,000 worth of A's oysters. In order to prevent the oysters
from spoiling, A pays the extra $2,000 and executes a release

to B for all damages caused by such attachment. Is this re-

lease voidable for duress? Yes.^

§ 24. Effect of Duress.

Duress in execution (compulsion) makes the agreement
void, but duress in inducement makes the contract

voidable only. In the latter case the one coerced may
avoid the contract within a reasonable time, by placing

the other party in statu quo, or he may ratify it. In-

nocent third parties are protected in the case of convey-
ances of land and commercial paper.

The reason why the agreement is void where there is duress

in execution is because there is no assent whatever. It is the

same thing as though the party practicing the duress should

forge the other person's signature in his absence. As in the

case of fraud, third parties are protected in the case of com-
mercial paper because of the doctrine of negotiability, and in

the case of conveyances of land because of the sanctity given

to the registry system, but they are not protected in the case

of ordinary contracts, because the person upon whom the

duress is practiced is not at fault to the same extent as the

person upon whom fraud is practiced. In order to compel D
to execute to him a deed to large quantities of land S imprisons

•Spaids V. Barrett, 57 111. 289.
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him, chains him to the floor, manacles him, hangs him, whips

him with a rawhide and threatens him with death unless he

will execute the deed, and in order to save his life D signs the

deed. S records this instrument and then sells the land to W,
an innocent third party. Can D avoid the deed for duress?

No. The deed is only voidable and cannot be avoided after the

rights of innocent third parties have intervened.^ A, by im-

prisonment of P, gets him to sign a promissory note for $2,500.

This A sells to C, an innocent third party. Is the note voidable

for duress as to C ? No. He is an innocent third party. The

contract is only voidable and, of two innocent parties, the one

should suffer who makes the loss possible by allowing the note

to get into circulation with his name attached.^

§ 25. Undue Influence.

If a person is constrained to enter into a contract by an in-

fluence in the nature of compulsion which destroys his

free agency and determines his will to the advantage

of another, the influence is undue and the contract is

voidable at the election of the one upon whom it is

practiced.

Fair argument and persuasion, solicitation and importunity,

suggestion and advice, appeal to the emotions and the affec-

tions, while they are all forms of influence, have no effect

on the validity of a contract. In order to avoid a contract,

the influence must be undue. In order to be undue, the in-

fluence must overcome the will of another. This is accom-

plished by unconscientious use of power arising out of those

circumstances and conditions which raise a presumption of

fraud. Weakness of mind, though it may not be such as to

make a person incapable of entering into a contract, or taking

advantage of one's necessitous condition, or a misstatement

that does not amount to fraud, or a nondisclosure, or circum-

stances of oppression not amounting to duress, or inadequacy

of consideration which, in itself, does not affect a contract,

^Deputy V. Stapleford, 19 Cal. 302.

'Clark V. Pease, 41 N. H. 414.
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any one of these may be an important element in establishing

tmdue influence. If a person is of full capacity, within reach

of good advice, and in no such immedate want as to put him
at the mercy of unscrupulous speculators, undue influence will

not be presumed, and it will have to be proven, but there are

conditions where the presumption of undue influence arises.

§ 26. With Confidential Relationship.

Where there is a confidential relation existing between the

parties, there is a presumption of undue influence, and
this continues after the actual termination of the rela-

tion until there is a complete emancipation. Among
such relationships are those of parent and child, hus-

band and wite, guardian and ward, attorney and client,

trustee and beneficiary, physician and patient, spiritual

advisers and those advised.

A, a resident of St. Paul, who has a large amount of prop-

erty, has two daughters, B and C, residing in California. B
returns to St. Paul and lives with A until his death. Up to

the time of B's return, A has thought as much of one daughter

as of the other, but soon thereafter he is affected with a strong

prejudice against C. B secures A's entire confidence and pre-

vails upon him to deed his entire property to her child, with-

out any consideration. A is a man addicted to drink, old and

somewhat infirm. Are these deeds voidable for undue influ-

ence? Yes. All of these facts taken together raise a strong

presumption of undue influence, and it has not been overcome.

Facts, even though circumstantial, which show that one per-

son overpowers and subjects the will of another to his own
will, make a case of undue influence.^ E gives a deed of her

land to her father. After her death, her heirs claim that this

deed is voidable for undue influence because of the relationship

between the parties, but show nothing else to establish undue

influence. Is the deed voidable? No. The relationship of

parent and child alone is not sufficient to avoid the deed. If

undue influence is relied upon it must be proven.^ A is guard-

ian of B, but his guardianship terminates in 1871. In 1872, he

Graham v. Burch, 44 Minn. 33, 46 N. W. 148.

Jenkins v. Pye, 37 U. S. (13 Pet.) 241.
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procures a deed from his former ward without disclosing the

real value of the land conveyed. Does the presumption of un-

due influence arise in this transaction ? Yes. The relationship

is still such that the former guardian roust take no undue ad-

vantage.^

§ 27. Without Confidential Relationship.

Where there is no confidential relationship between the

parties, the presumption is that undue influence has not

been used and the burden of proof is on the one assert-

ing the contrary.

A, being pressed for money, appeals to B for a loan to pay

some $2,600 of indebtedness. B agrees to njake a loan of

$10,000 upon condition that A will buy of him a tract of land

on which he places an exorbitant price. A assents to these

terms. Is the contract of purchase voidable? Yes. There is

no confidential relationship here, but A has proven that undue
influence is actually the cause of his entering into this contract

by showing that B has taken an unconscionable advantage of

his financial embarrassment.^

§ 28. Presumptions as to Undue Influence.

Questions of undue influence are rarely settled by presump-
tion alone. Undue influence must be found as a fact,

but the more circmnstances of confidence, weakness of

mind, inadequacy of consideration, misstatement, non-
disclosure and oppression that can be shown to exist,

the stronger grows the presumption, until at length it

becomes well nigh incontrovertible.

A is an old woman, seventy-two years of age, feeble in health,

illiterate and excitable. P is, and has been for a long period
her trusted friend and adviser and has had charge of her

"Wickiser v. Cook, 85 111. 68.

'Hough's Adm'rs v. Hunt, 2 Ohio, 495.
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property. A is threatened with a suit of slander and, fearing

she may lose her property, applies to P for advice. As a
result of her conference. A, without valuable consideration,

deeds her property to P's minor son, P going with A to the

lawyer who draws up the papers. Is this deed voidable ? Yes.

Here there is a confidential relationship, weakness of mind,

and inadequacy of consideration, and possibly nondisclosure

of the legal effect of the deed, all of which are enough to es-

tablish such a presumption of undue influence without any ex-

press showing that only the strongest evidence of good faith

will overcome it.^ A, a boy, who has been working for his

grandfather, B, during his minority, is entitled to $500 as

wages, and is persuaded by B's executor, who is A's uncle, to

accept forty acres of rocks worth not more than $200 in set-

tlement. The boy is simple and uneducated. The uncle has

been a justice of the peace for years. Is this settlement void-

able? Yes. The fact of confidential relationship, due to both

blood and business relations, the difference in their mental

ability, and the inadequacy of consideration taken together,

made out a case of undue influence.^

§ 29. Effect of Undue Influence.

Undue influence renders the contract voidable at the elec-

tion of the party unduly influenced. He may either

ratify it or, except as to innocent third parties, dis-

affirm it, within a reasonable time after the dominating

influence ceases to affect him; but, to avoid his con-

tract, he must return vrhat he has received.

P, an old, eccentric and illiterate woman conveys her land

to C, her spiritual adviser in the Roman Catholic Church, for

$1,000, when he is her sole adviser about the transaction, and

when she does not understand the legal effect of her act, and

he does not apprise her of it. In order to avoid the convey-

ance, must P return the $1,000? Yes.'

'Ryan v. Price, 106 Ala. 584, 17 So. 734.

'Hall V. Perkins, 3 Wend. (N. Y.) 626.

"Corrigan v. Pironi, 48 N. J. Eq. 607, 23 Atl. 355.
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PARTIES TO CONTRACTS.

I. Certainty, §§ 1-2.

II. Competency, §§3-31.

A. Sovereign states, § 3.

B. Corporations, § 4.

C. Infants, § 5, § 12.

1. Void agreements, § 6.

2. Valid contracts, § 6.

3. Voidable contracts (executed and executory), § 6.

a. Disaffirmance, § 7.

(1) Realty, §7.

(2) Personalty, § 7.

(3) Return of consideration, § 8.
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D. Persons non compos mentis, §§ 13-18.

1. Void agreements, § 14.
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a. Disaffirmance, §§ 15-18.
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E. Married women, § 19.

F. Aliens, §20.

G. Others incompetent at common law, § 21.

III. Privity, §§22-31.

A. Agency, §§23-27.

1. Authorized, §§24-S5.

a. Agency known, § 24.

(1) Principal disclosed, §24.

(2) Principal undisclosed, § 24.

b. Agency unknown, § 25.

2. Not authorized, §§26-27.

a. A principal named, § 26.

(1) Capable of authorizing, §26.

(2) Not capable of authorizing, § 26.

b. No principal named, §27.

B. Assignment, §§38-31.

1. By the promisor, § 23.
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2. By the promisee, §§ 29-31.

a. Common law, § 29.

b. Equity, §30.

c. Statute, §31.

IV. Number, §§32-35.

A. Joint, § 33.

B. Several, §34.

C. Joint and several, § 35.

§ I. Parties.

An agreement implies at least two parties. In order that it

may be enforcible at law, the parties must be definite

and ascertained, must be competent to contract and
must join in the agreement.

Parties are either natural (human beings) or artificial (cor-

porations). Natural persons have the general power of mak-
ing all agreements ; and artificial persons have the special power
of making such agreements as are allowed by their charters

;

but there are several ways in which natural persons may be

come incapable, in whole or in part, of making agreements

that are obligatory. Privity of contract is another essential

and, except as extended by the doctrines of agency and as-

signment, no one can either make himself, or be made, a party

to a contract, unless he joins in the agreement. However, it

should be noted that in many transactions where no contractual

obligation exists because of lack of capacity or lack of privity,

quasi contractual obligations may exist, and recovery may be

permitted on this other ground. These questions have been

considered in the chapter on quasi contracts.

§ 2. Certainty of Parties.

The parties mast be definite and ascertained.

It is the essence of obligation that it be imposed on definite

parties. A man cannot be bound by a floating obligation to an

unascertained person any more than he can be under obliga-

tion to himself. He cannot be under obligation to the entire

community nor can the whole community be under obligation
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to him. Obligations correspond to rights in personam, not to

rights in rem. An administrator is indebted to his estate and,

for the purpose of securing the debt, executes a note and

mortgage, payable to himself as administrator. Are these

valid? No. There must be the concurrence of two minds.

A person cannot by his promise confer a right against himself.

The estate in this case is not a second party, because the admin-

istrator is the only one who has assented. The estate and

representative are not ascertained.^

§ 3. Competency of Sovereign States.

A sovereign state may enter into an agreement which it

can enforce, but no one can enforce an agreement

against such a state without its consent, either general

or given in the particular case; this consent has been

generally given by states to their citizens.

Under this proposition foreign sovereigns and their repre-

sentatives are held not to be subject to the jurisdiction of

courts in this country unless they submit to it. They can sue

to enforce agreements but cannot be sued unless they so

choose. A remedy against the United States has been given

by the establishment of a court of claims.^

§ 4. Competency of Corporations.

A corporation can make agreements that are enforcible only

when expressly or impliedly authorized by the charter

of its incorporation, it having implied authority to make
such contracts as are reasonably necessary to the exer-

cise of a power expressly conferred or to carry out the

legitimate purposes and advance the objects of its crea-

tion. Within the scope of its powers, unless restricted,

it may contract as a natural person.

A corporation is a legal entity, created by law, and con-

sequently possesses only those powers conferred upon it by
the act of its incorporation. An act outside the scope of its

'Gorham's Adm'r v. Meacham's Adm'r, 63 Vt. 331, 33 Atl. 573.

'Hans V. Louisiana, 134 U. S. 1.
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powers is called ultra vires, but if a corporation or one dealing

with a corporation receives a benefit under an agreement that

is simply ultra vires but not against public policy or actually

prohibited, though the agreement may not be enforcible, the

value of the benefits may be recovered, as was learned in the

consideration of quasi contracts.^

§ 5. Infants.

An infant is a person under the age of twenty-one years

except where the age of majority for women has been
changed by statute to eighteen.

An infant attains his majority the earliest moment of the

day preceding the twenty-first, or eighteenth, anniver-

sary of birth (according to the age of majority).

This period of immaturity is fixed arbitrarily by law so

far as any one person is concerned, though it is the period

which seems generally to correspond with the facts. The
reason for the rule as to the time when an infant attains his

majority is just as technical, and is that the law disregards

fractions of a day. The right to determine the period of

minority is a legislative right, and, therefore, the legislature

can change the time, so that when the legislature makes an
infant's marriage or enlistment above a certain age valid it

really makes him of age for those purposes, after the time

set. A, a boy, is born on the first day of January, 1879. When
will he become of age? He will become of age the 31st day of

December, 1900.^

§ 6. Infants' Agreements.

An infant's marriage and his agreements made under au-

thority of statute or to discharge other legal obliga-

tions resting on him are valid. In some jurisdictions,

'Bank of Augusta v. Earle, 38 U. S. (13 Pet.) 519; Louisiana v.

Wood, 102 U. S. 294; Davis v. Old Colony R. Co., 131 Mass. 258.

'Bardwell v. Purrington, 107 Mass. 425; In re Morrissey, 137

U. S. 157,
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his power of attorney and, in all, his agreements made
while under guardianship, are void. All other contracts

of an infant are voidable by him but binding on the

other party.

The disability and exemptions imposed on and granted to

an infant are for his benefit and for the reason that the law

recognizes the actual condition of man. Up to a certain age a

person is incapable of acting with discretion and that he may
not prejudice himself or suffer imposition it protects him by

allowing him to avoid his contract, in spite of the fact that all

other essentials to enforcibility may be present, and this is so

even though he falsely represents himself to be of age. His

marriage contract, above the age of consent, is held valid on
grounds of public policy, for marriage is not only a contract,

it is also a status. An infant's obligation to pay for necessa-

ries is sometimes called a valid contract, but it is rather a quasi

contractual obligation. The doctrine which imposes the quasi

contractual obligation for necessaries is not in conflict with the

general policy of the law to protect the infant, but rather for

the same purpose. Most courts hold that an infant's power of

attorney is void, so that it binds neither the infant nor the

adult, but a few courts claim that there is no distinction be-

tween this agreement and any other, and that an infant ought

to be able to do through an adult of capacity as much as he
can do through his own incapacity. A, a female, between fif-

teen and sixteen, without the consent of her parents, marries

B, an adult. Is the marriage valid? Yes. At the common
law, infants may contract valid marriages, males at the age

of fourteen and females at the age of twelve, though this

age has generally been raised by statute to eighteen for males

and fifteen for females.^ W, an infant, signs an instrument

making his father, R, his agent, for the purpose of making
the agreement, and the father agrees in writing under seal

to sell N after W becomes of age, a certain tract of land. Can
W ratify this agreement after becoming of age? No. There
is no agreement to ratify as the appointment of the agent is

void.^ B, while an infant, executes to W a deed of trust to

certain land. The debt secured, not being paid, W deeds the

'Bennett v. Smith, 21 Barb. (N. Y.) 439.

'Trueblood v. Tr\ieblood, 8 Ind. 195,
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land to F. After becoming of age, B deeds the same land to
M. Is M entitled to hold the land? Yes. B's deed to W is

voidable.^

§ 7. Disaffirmance by Infants.

Unless previously ratified by him, an infant may disaffirm

all of his voidable contracts ; if executory so far as he is

concerned, at any time either before or after his major-
ity ; if executed so far as he is concerned, those relating

to personalty at any time during his minority or within

a reasonable time after reaching his majority ; and those
relating to realty, within a reasonable time after reach-

ing his majority.

An infant may disaffirm his voidable contracts by any word
or act clearly evincing to the other party that he re-

nounces the same.

If an infant is sued on a voidable contract, he can always in-

terpose his infancy as a deferise. Personal property is perish-

able, and for his protection it is necessary to allow him to dis-

affirm his contracts in regard thereto, even though yet a. minor.

A contract executed by an infant is ratified by nonaction un-

less disaffirmed before the expiration of a reasonable length

of time after majority. What this time is depends on the

circumstances of each case. B, a minor, executes a convey-

ance of realty to W. Can he bring an action of ejectment

and thus disaffirm his conveyance before reaching majority?

No. An infant's conveyance of realty cannot be disaffirmed

by him until after reaching majority. Had the minor, in this

case, only promised to execute the conveyance, he could have

set up his infancy as a defense to a suit for specific perform-

ance by the other party .^ A, a minor, sells B, a minor, certain

goods. Thereafter, but before reaching majority, A gives a

bill of sale of the same goods to C. Is C entitled to the goods

as against B ? Yes. This act evincing his intention to i-enounce

the first sale disaffirms his contract and, if the minor ratifies

the bill of sale after becoming of age, C has a perfect title.'

'Tucker's Lessee v. Moreland, 35 U. S. (10 Pet.) 58.

=Welch i: Bunce, 83 Ind. 382.

'Chapin v. Shaf er, 49 N. Y. 407 ; Shipman v. Horton, 17 Conn. 481.
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§ 8. Return of Benefits by Infants.

It is not necessary for the infant to return or offer to return

what he has received under a contract as a condition

precedent to its disaffirmance ; but, if he avoids his con-

tract, he will be required to make restitution of that

which remains in specie at the time of disaffirmance.

The question of the return of consideration does not arise

where the contract is executory on both sides, or even so far

as the adult is concerned, but only when executed by the adult.

Some courts hold that where the personal contract of an in-

fant, beneficial to himself, has been wholly or partly executed

on both sides, but the infant has disposed of what he has re-

ceived, or the benefits received are such that he cannot return

them, and the contract is fair and reasonable and free from any
fraud or overreaching, he cannot disaffirm it. In any case,

where an infant asks for equitable relief, if he would have
equity, he must do equity, which may include returning the

consideration. M, a minor, borrows of S seventy dollars by
giving a mortgage on a pony and a yoke of oxen. On default,

S takes the pony and oxen, sells them at auction, and bids them
in himself. After becoming of age, M gives notice of his

disaffirmance, and on S's refusal to surrender the stock, M
sues him for conversion, without offering to return the money
borrowed. Can he maintain his action? Yes. If an infant

were not allowed to prevail, his contracts would have to be

held valid.^

§ 9. Ratification by Infants.

No voidable contracts of an infant may be ratified before
majority, but unless previously disaffirmed all may be
ratified after majority, executory, either by express rat-

ification or by any act or declaration by him to the other
party, recognizing his former contract as binding; ex-
ecuted, by mere acquiescence for an unreasonable
length of time.

'Miller v. Smith, 26 Minn. 248, 2 N. W. 942. But see MacGreal v.

Taylor, 167 U. S. 688, and Johnson v. Northwestern Mut. Life Ins. Co.,

56 Minn. 365, 57 N. W. 934, 59 N. W. 998.
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It requires the same capacity to make a voidable contract

valid as to make a valid contract in the first instance. Con-
tracts executed by the infant are ratified by nonaction unless

disaffirmed within a reasonable length of time after majority,

but contracts executory as to him may be disaffirmed at any
time before ratification. They cannot be enforced without a

ratification. R, a minor, gives a note for $600 to H, an adult,

for a deed to certain land and, after becoming of age, sells a

portion of the land covered by the deed to another party. Is

this contract ratified? Yes. The sale of the land is an act

which recognizes his former promise as binding. After ratifi-

cation it is no longer possible for the former infant to disaffirm

his contract.^ A, a minor, conveys land to B and, after arriv-

ing at majority waits seventeen years without excuse before

attempting to disaffirm. Is the contract ratified ? Yes. Silence

and nonaction for an unreasonable length of time will amount
to ratification of a contract executed as to the infant.^ A, an

infant, executes a promissory note to B. After reaching ma-
jority he tells a stranger that he ratifies the note. Is this a suffi-

cient ratification? No. The ratification must be made to a

party in interest and not to a stranger.'

§ 10. Specific Performance by Infants.

The remedy of specific performance is not allowed, either

at the suit of an infant or against an infant, during his

infancy.

As no obligation can be forced on him without his consent,

if the contract is still executory as to him, the infant can always

refuse to go on further with it ; but the converse of this state-

ment is also true and, if his contract is executory, the infant

cannot during infancy compel specific performance of it. If

he should be allowed to carry out his contract it would either

have to be declared valid or he would still have the right to

disaffirm it after becoming of age, and thus make of no effect

'Henry v. Root, 33 N. Y. 526.

'Coursolle v. Weyerhauser, 69 Minn. 328, 72 N. W. 697.

'Goodsell V. Myers, 3 Wend. (N. Y.) 479.
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the decree of the court, rather than permit which a court of

equity asks him to wait until his act will be valid.^

§ II. Effect of Ratification.

Disaffirmance annuls the contract on both sides ab initio,

and thereafter the rights of the parties are just what
they were before the contract ; the contract cannot sub-

sequently be ratified, and innocent third parties are not

protected.

Ratification makes the contract valid and constitutes a

waiver of the right to avoid.

As the contract is completely annulled, and the parties stand

as though no contract had been made, the infant or former in-

fant can sue to recover the value of any services rendered or

goods delivered under the contract, but these are other exam-
ples of quasi contracts. Third persons, even bona-fide pur-

chasers of commercial paper, are bound to know whether or

not the makers have capacity to contract.^

§ 12. Ratification : Personal Privilege.

The right to elect, whether to ratify or disaffirm his void-

able contracts, is the personal privilege of the infant or,

in case of his death, of his personal representative.

§ 13. Persons Non Compos Mentis.

A person is said to be of unsound mind (non compos men-
tis) when his mental faculties are in such condition

that he is unable to understand the nature and effect of

a contemplated act.

Temporary or recurrent derangement makes one non com-
pos mentis only while not in the possession of his facul-

Tlight V. BoUand, 4 Russ. 298; Richards v. Green, 33 N. J. Eq. (8

C. E. Green) 536.

''Downing v. Stone, 47 Mo. App. 144.
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ties; and partial derangement makes one non compos
mentis only on the subject of the derangement.

Mere weakness of mind, or deafness, or drunkenness, or
blindness, or senility, does not in itself make one non compos
mentis, but unsoundness of mind may result from drunken-
ness, imbecility, or lunacy. An imbecile is one who from birth

is without reason. A lunatic is one who has possessed reason,

but who has lost it in whole or in part.''

§ 14. Agreements and Contracts of Persons Non Com-
pos Mentis.

A marriage and a power of attorney of a person non com-
pos mentis are void.

After he has been adjudged incompetent, all the attempted
contracts of a person non compos mentis are void.

The contracts of a person non compos mentis are valid if

fair and beneficial to him and so far executed that the

parties cannot be placed in statu quo, and the person
non compos mentis is not under a conservator, is appar-
ently of sound mind, and the other party does not

know of his infirmity.

Contracts made by a person non compos mentis during a

lucid interval, or by a monomaniac on a subject not af-

fected by his mania, are valid.

All other contracts of a person non compos mentis are

voidable as to him but binding on the other party.

In determining contractual capacity, the law does not meas-
ure the different degrees of mental capacity that men acquire

from breeding, education and pursuits, nor does it recognize

as incompetency, ignorance, improvidence, visionariness, par-

tial derangement, or mere drunkenness, in itself. It requires

a deficiency of mind such as to make one, at the time of the

contract, incapable of understanding the nature and effect of

the transaction. Like infants, persons non compos mentis may
incur qua^i contractual obligations. O, an insane person, exe-

cutes and delivers a conveyance of land before any finding of

"Stone V. Wilbern, 83 111. 105.
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lunacy and receives the purchase money. The purchaser has

no knowledge of the lunacy and the contract is fair and reason-

able, but O does not offer to return the purchase price. Can
he disaffirm? No.^ A and B exchange lands, and B agrees to

pay A $i,ooo, in addition to his land, for that of A. If B is,

at the time so intoxicated that he does not understand the

nature of the act, can he avoid the contract? Yes. It makes
no difference whether the intoxication is procured by A or is

voluntary, so far as civil matters are concerned.^

§ 15. Disaffirmance by Non Compos Mentis.

The person non compos mentis may disaffirm or ratify his

voidable contract, within a reasonable time after being

restored to soundness of mind, by any word or act

which clearly evinces to the other party either that he
recognizes his former contract as binding or that he
renounces it (as the case may be).

A, an insane person, deeds land to I. Subsequently, during

a lucid interval, A accepts part of the purchase price for the

land. Is this a ratification? Yes.'

§ 16. Return of Benefits by Non Compos Mentis.

In order to rescind his voidable contract, if the other party
is ignorant of his incapacity, the person non compos
mentis must place him in statu quo.

A, while insane, sells certain land for a sum of money paid
him. The sane party acts in good faith. Can A disaffirm his

deed without offering to return what he received therefor?
No.*

'Gribben v. Maxwell, 34 Kan. 8, 7 Pac. 584 ; Molton v. Camroux, 4
Exch. 17 ; Lancaster County Nat. Bank v. Moore, 78 Pa. 407.

"Barrett v. Buxton, 3 Aiken (Vt.) 167.

'Arnold v. Richmond Iron Works, 67 Mass. (1 Gray) 434.

*Boyer V. Berryman, 123 Ind. 451, 24 N. E. 249; Joest v. Williams,
43 Ind. 565.
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§ 17. Effect of Disaffirmance.

The effect of disaffirmance is to leave the parties as though
no contract had ever been made. The contract cannot
thereafter be ratified, and innocent third parties are not
protected except as against drunkards.

Innocent third parties are protected against drunkards on
contracts made while intoxicated, because the case is analogous
to fraud.^

§ 18. Disaffirmance and Ratification: Personal Privi-

lege.

The right to avoid or ratify his voidable contract is the per-

sonal privilege of the person non compos mentis or of

his subsequently appointed guardian, or of his heirs and
personal representatives, after his death.

§ 19. Competency of Married Women.

At the present time, a married woman, generally, has full

contractual capacity; but, at the common law, she was
absolutely incapacitated except when her husband was
civilly dead or had wholly abandoned her, renouncing
the marriage relation, or was a non-resident alien.

At the common law, on marriage, the husband and wife

legally became one person, and that one the husband. There-

fore, as it takes two people to contract, not only could the hus-

band and wife not contract with each other, but the wife could

not contract at all. As a result of the common law rule, the hus-

band also became owner of all the wife's chattels and was
entitled to all of her earnings. The removal of these common
law disabilities has generally been accomplished by statute,

although in equity a married woman has always had power

to contract with reference to her separate estate. W executes

'Tucker's Lessee v. Moreland, 35 U. S. (10 Pet) 58; Youn v.

Lamont, 56 Minn. 216, 57 N. W. 478.
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and delivers to his wife, C, a trust deed on certain land sit-

uated in the state of Colorado. Is this deed valid ? Yes. Under
the statutes of Colorado the theoretical unity of husband and

wife is severed, so far as the power to contract is concerned,

and each may contract with the other, or alone with third

parties, in regard to all matters.^

§ 20. Competency of Aliens.

Alien friends, ordinarily, have the same contractual power
as the subjects of a state ; but alien enemies cannot en-

ter into any contracts with subjects that are incon-

sistent with a state of war, nor enforce in time of war
any contracts made in time of peace.

An alien is a subject of a foreign state, and is called friend

or enemy according as his country is at peace or war with

the United States. Generally a contract made by an alien

in time of peace is annulled by war, but if it is one capable

of surviving, it is merely suspended during the time of hostil-

ities. At the time the war of the Rebellion breaks out, E, of

Georgia, is indebted to G, of New York, and while the war is

in progress, through the medium of a third person, G offers

to take and E promises to give, certain cotton in settlement.

This cotton is later captured by Federal forces and reported

as G's cotton and sold. Has G a claim against the United

States? No. This act of commercial intercourse is unlawful

and, therefore, G never became the owner of the cotton and,

not being the owner of it, he has no claim against the United
States.^

§ 21. Others Incompetent to Contract.

At the common law, various other persons, including out-

laws, convicts, ex-communicants, slaves, barristers and
physicians, were incapacitated to a greater or less ex-

'Wells V. Caywood, 3 Colo. 487. See Tracy v. Keith, 93 Mass. (11
Allen) 214.

'United States v. Grossmayer, 76 U. S. (9 Wall.) 73. See Cohen
V. New York Mut. Life Ins. Co., 50 N. Y. 610; Taylor v. Carpenter, 3

Story, 458, Fed. Cas. No. 13, 784.
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tent; but the common law disabilities attaching to

these persons have been removed in modern times.

§ 22. Privity.

A person who is not a party to an agreement cannot be a

party to the obligation which that agreement creates;

but one may become a party to both the agreement
and the obligation through the medium of an agent or

by stepping into the place of one who is already a party.

The parties to an agreement can impose an obligation on a

third person neither for their own benefit nor for his benefit.

No one can have a contractual obligation thrust upon him with-

out his consent. Yet a third person who is not a party to an

agreement, but for whose sole benefit it is made or to whom
the promisee is under existing legal obligation, is permitted

to sue on the contract. This, however, is not on the theory that

the parties have created an obligation for him, but that the law

operating on the acts of the parties establishes the privity and

creates the obligation. This obligation, then, being quasi con-

tractual in nature, has been more appropriately considered in

the chapter on quasi contracts. So, likewise, the law sometimes

imposes a duty in rem on all persons not to interfere with a con-

tractual obligation created. But this duty lies in the realm

of torts, and, therefore, does not belong to this discussion.

Where a third person takes the place of a debtor, by consent

of the debtor, creditor and person substituted, then the transac-

tion is known as novation and the ordinary rules for the forma-

tion of a contract apply, and this subject also does not need

consideration here.

§ 23. Agency.

One may enter into a contract through the instrumentality

of another authorized to act for him and called his

agent.

It is not necessary that the parties, themselves, shall com-

municate their consent to each other. There are various medi-
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urns through which it may be communicated, and one of them
is that of agency. Agency is a legal relation, founded upon
the contract of the parties or created by law, by virtue of which

one party, the agent, is employed and authorized to represent

and act for the other, the principal, in business dealings with

third persons. Anyone may be an agent, but to be a principal

one must be sui juris and compos mentis. Agency, except to

execute a deed, may be created by word or conduct, or ratifica-

tion, or estoppel. It may be terminated by the act of the par-

ties in revoking or renouncing the agency, or by operation of

law, as in the case of death or insanity. If an agent is author-

ized to represent his principal in all matters of a particular

class, he is a general agent; if only on one occasion, or in

one transaction, a special agent. A principal can be bound
on a contract made by an agent only by force of previous

authority given to the agent, or by subsequent ratification of

his act, but if the principal either authorizes or ratifies the con-

tract he is bound because the contract is then his own.
The difference between an agent and a servant is, that an

agent is employed to make contracts for his principal, while a

servant is not ; but both are subordinate to and dependent upon
the will of their employer. The liability of the principal for the

torts of his agent is the same as that of the master for his

servant. The principal is liable for the agent's torts when the

agent is acting for him, not when the agent is acting for him-
self.

§ 24. Authorized Known Agency.

When a contract is made by an authorized agent known to

be an agent, whether the principal is named at the time
or not, the principal is a party to the contract unless it is

a deed purporting to be the deed of the agent. If the

principal is named, the agent cannot also be a contract-

ing party unless he contracts in his owm name without
qualification. If the principal is not named, the agent
is also a party unless he eliminates himself by express
stipulation.

A is authorized by B to buy a horse for him. A informing
C that he is acting for B, enters into a contract of purchase
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with C. Here A drops out, for C looks only to B, and B and
C alone come into contractual relations. The only question

under such circumstances is as to the existence of the agent's

authority, unless, for example, he should sign a written con-

tract promising in his own name to buy the horse.^ If A, in

the above illustration, though authorized by B, should not in-

form C that he is acting for B, but simply that he is an agent,

either A or B is a party to the contract. C looks to A, because

no definite principal is named, and yet, because the existence

of a principal is disclosed, he cannot object to the principal

becoming a party to the contract.^

§ 25. Authorized Unknown Agency.

When a contract is made by an authorized agent not known
to be an agent, the undisclosed principal as well as the

agent is a party unless the agent contracts as the real

and only principal, or the nature of the contract is in-

consistent with an unknown principal becoming a

party; but the principal must take the contract subject

to all equities.

A, B and C are partners, C being a dormant partner. A
and B, without disclosing C, enter into a contract agreeing to

hire D for eight years on his agreement to work for that period.

D may treat C as a party .^ A, being W's agent to sell a pair of

oxen, conceals his agency in the negotiation of a sale to H,

and when asked whether W owns them declares that W does

not, but that he owns them himself. H does not wish to buy

from W, but, after this statement, buys from A. W is not

a party. There is no contract with him.*

"Nash V. Towne, 72 U. S. (5 Wall.) 689; Badger Silver Min. Co.

V. Drake (C. C. A.) 88 Fed. 48.

'Wilder v. Cowles, 100 Mass. 487 ; Carr v. Jackson, 7 Exch. 382.

"Beckham v. Drake, 9 Mees. & W. 91.

'Winchester v. Howard, 97 Mass. 303 ; Ferrand v. Bischoffsheim, 4

C. B. (N. S.) 710. See Miller v. Lea, 85 Md. 396.
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§ 26. Unauthorized Agency : Principal Named.

When a contract is made by one who professes to act as

agent but who is not authorized, if he names a princi-

pal who is ascertained and existing and might in fact be

a principed, the agent can in no w^ay be a party to the

contract (though he may be liable on implied warranty
or for deceit), but the alleged principal may make him-

self a party by ratification. If the professed agent

names a principal not capable of authorizing the con-

tract, the agent only is a party.

A, claiming to act for B, a man living and known, but having

no authority from B, makes a contract with C to lease B's farm.

A is not a party ; but, by ratifying the act, B can make himself

a party. To hold A a party would be to make a contract not to

construe one, but when B ratifies the act, there is a true agree-

ment between C and B.^ But if, in the foregoing illustration, B
is a fictitious party, there can be no contract between B and C,

for there is no B, and A can be treated as a party.^

§ 27. Unauthorized Agency : No Principal Named.

When a contract is made by one who professes to act as

agent but who is not authorized, if he does not name a

principal he himself is the principal.

A, claiming that he is acting for another, but not stating

whom, contracts with C. A is really acting for himself. Is

he a party with C? So far as C is concerned the contract is

with A, and A may show on his part that he is the real prin-

cipal.^

§ 28. Assignment: by Promisor.

A promisor cannot assign his liabilities under a contract so

as to substitute another party for himself.

'Fox V. Tabel, 66 Conn. 397, 34 Atl. 101 ; Lewis v. Nicholson, 18 Q.
B. 503 ; CoUen v. Wright, 7 El. & Bl. 301.

''Kelner v. Baxter, L. R. 2 C. P. 174.

"Schmaltz v. Avery, 16 Q. B. 655 ; Carr v. Jackson, 7 Exch. 382.
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A promisee cannot oe compellea to accept performance from
anyone but the one who has promised, for the promisee has a

right to the benefit he expects from the character, credit and'

substance of the promisor
;
yet, if the contract does not call for

personal confidence and skill, without dropping out as a party,

the promisor may get the work done for him by equally com-
petent persons.

P, a corporation, rents lOO railroad wagons to L, L agree-

ing to pay an annual rent, and P agreeing to keep the wagons
in repair. P passes a resolution to voluntarily wind up its busi-

ness and then assigns to B its contract with L. Is this transac-

tion valid? Yes. So long as P continues to exist it can be

considered as performing its obligations through B. In rough

work like this, it is not necessary that P shall do it in person.'

B enters into a contract with E to supply him with lead ore

in certain quantities and for certain prices, title to pass on de-

livery and the price to be paid after the ore is assayed by either

or both of the parties. Can E assign this contract to another ?

No. It involves transferring personal liabilities and B cannot

be compelled to accept some one whose liability he may not be

willing to accept. In this sort of a case both parties to the con-

tract are promisors.^

§ 29. Assignment by Promisee: at Common Law.

At common law, except by negotiation of commercial paper

and by marriage and death, etc., a promisee cannot

assign his rights under a contract so as to completely

substitute another party for himself. The most he can

do is to give the assignee a right to sue in the name of

his assignor (the promisee), free from his control.

According to the law merchant the promisee, in negotiable

instruments, can negotiate the same so as to give a right free

from defenses to one who acquires title for value, before ma-

turity, without notice of defects, though no notice is given to

the promisor. There is an essential difference between nego-

'Biitish Waggon Co. v. Lea, 5 Q. B. Div. 149.

^Arkansas Valley Smelting Co. v. Belden Min. Co., 127 U. S. 379.
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tiability and assignability. An assignee of a contract can, at

most, only step into the shoes of his assignor; an assignee of

negotiable paper may have greater rights than his assignor.

The promisee, by negotiating the paper, drops out except as

to subsequent parties as to whom he may enter into a new and

technical contract known as the contract of indorsement. In

the case of an assignment of an interest in a leasehold or a

freehold, covenants that concern the land and are not merely

personal pass to the assignee whether of the lessee or lessor

or of the vendee or vendor. Marriage at the common law

effected a substitution of the husband for the wife as a party

to her contracts; but this rule is changed by statute to-day.

Death substitutes, for a party to a contract, his personal rep-

resentatives if the contract is one that the party himself could

have assigned; but in such a case new parties are not really

substituted for the old, for the assignment is merely a means
of continuing, for certain purposes, the legal existence of the

deceased. Aside from these exceptions, among the living the

common law is very reluctant to permit an assignee to succeed

to the position of the original promisee. An obligation is

the legal chain which binds together two parties, in the case

of a contractual obligation the parties to the agreement, and it

is hard to conceive of unfastening one end of this chain from
one man and fastening it to another again, except by a new
agreement. For this reason, at the common law, the assignee

has to sue in the name of his assignor, and a partial assign-

ment is absolutely invalid, as the debtor cannot be considered

to have coritracted to have an obligation split up into fractions.

A assigns to S the balance due him on an account with X. He
then becomes a bankrupt and his commissioners assign over his

effects to his assignee. At law is S entitled to the amount of

the balance? Yes. By having A sue for him, S can get this

amount. The debt is due in form to A, but in substance to S,

and, therefore, it does not pass under the commission to the

assignee. At the earliest common law the assignee acquired no
right whatever. Later, as here, he could acquire a right which
was enforcible by having the assignor sue for him, and the
last step in the development of the common law doctrine is

where the assignee can sue in the name of the assignor.^ W as-

'Winch V. Keeley, 1 Term R. 619. See Peuson v. Higbed, 4 Leon.
99.
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signs to P a debt due him from M and J. Suit is brought by
P in the name of W against M and J. Can W and M and J
dismiss this suit without P's consent? No. The assignor will

not thus be allowed to interfere with the rights of his assignee.

Otherwise, the protection of the form would defeat the whole
purpose of the law.^ A policy is issued to F in 1870. F's inter-

est in this policy is assigned to W in 1875, but in 1878 W re-

assigns all but $2,000 to F, both of these assignments being on
slips of paper attached to the policy, when the policy itself re-

quires the assignments to be indorsed thereon. In 1880 F as-

signs the policy to H, who pays valuable consideration therefor,

and is without notice of the other assignments. F dies : Is W
protected ? No. H is entitled to the amount of the policy. W
is in fault for giving the opportunity for fraud.^ C sues S. C
has agreed with his attorney, B, to pay him out of the proceeds

of the judgment in this suit, and B notifies S of this. Can
C and S stipulate to dismiss the suit ? Yes. B's claim amounts
only to a partial assignment and is, therefore, invalid.'

§ 30. Assignment by Promisee: in Equity.

In equity a promisee may assign his rights under a contract

relating to money or specific property, and the assignee

may enforce the contract in his own name if he has

given a consideration for the assignment; but the as-

signment does not bind the original promisor until he

has notice of it, and then only so far as he has not, up to

that time, acquired equities against the original

promisee.

Rights, but not liabilities, may be assigned. Wherever a

contract is coupled with liabilities or involves personal confi-

dence and skill, it cannot be assigned. If this relates only to

one party, the other party may assign his rights. If it relates

to both parties, no assignment is possible. But a right to the

payment of money or relating to land or chattels specified in-

volves no such personal confidence. In equity parts of a debt

Welch V. Mandeville, 14 U. S. (1 Wheat.) 233.

"Bridge v. Connecticut Mut. Life Ins. Co., 153 Mass. 343, 85 N. E.

613.

"Chapman v. Shattuck, 8 III. (3 Gilm.) 49.
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may be assigned to different persons, and the entire controversy

may be settled in one suit to which all are made parties. An
assignor can give no better title than he himself has. An as-

signee is bound to take notice of the rights of a debtor, and, in

order to protect his rights, he must notify the promisor of the

assignment. It is only fair to the promisor or debtor that he

should know to whom he is under liability, and that .he should

not suffer for any change in his relations that he may make
before notice of the assignment. P, a factor, sells goods for A,

but. A, being indebted to P, assigns to P the debts due him for

goods sold by P. P, in turn, assigns these to his creditors.

Can P's creditors hold the debts against the creditors of A?
Yes. In equity the title to the debts becomes P's.' For a loan

of $ioo H assigns to C his wages to be earned on a sea voyage.

H dies on the voyage. His wife becomes his administratrix,

and insists that there should first be paid a bond of H, given

her on her marriage, to pay her $400 if she should outlive him.

C is entitled to the wages. Advancing the $100 is equivalent

to paying the wages beforehand, and neither the seaman nor

his wife can have the wages twice.^ F and C loan money to

G, who gives them an order on S to pay them the amount out of

a particular fund ; and F and C notify S. Is this a good assign-

ment? Yes, in equity.' S builds a schoolhouse for N, and N
reserves $600 as guaranty for the performance of the building

contract. S assigns this $600 to J. Is the assignment to J
good ? Yes, if he will sue in equity, and make all those inter-

ested parties to the suit.*

§ 31. Assignment by Promisee: Statutes.

By statute the equitable rules have been generalized and
the equitable remedies largely made legal.

H is entitled to a certain legacy from the estate of G and re-

ceives from the executors a statement of the amount due him.
On this .he writes an order to the executors to pay the amount

Tashion v. Atwood, 2 Cas. Ch. 36.

''Crouch v. Martin, 2 Vern. 595.

'Row v. Dawson, 1 Ves. Sr. 331. See Cator v. Burke, 1 Brown Ch,

434.

7ames v. City of Newton, 142 MaS3. 366, 8 N. E. 122,
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to L. Is this a valid assignment, so that L can sue in her own
name? Yes. .By virtue of the judicature act of 1873, in Eng-
land.^ G deposits with K $2,316, receiving a slip of paper with

dates and various sums in a column, footing up to the above

amount, but with nothing else on it. G delivers this paper to

C, with the intention of giving him the money. Is this a valid

assignment? No. The slip is too incomplete. After its de-

livery there is nothing to prevent G from recovering the deposit

from K.^ In April B assigns all the wages to be earned by him
as school teacher the next calendar year. At the time he has

a contract to teach until the following June. The next Septem-

ber he makes a new contract to teach another year. Does the

assignment cover wages earned after September? No. The
money to be earned under an engagement not yet made is not

assignable.^ P assigns and delivers to N an "I. O. U." for

$250. N keeps this in his possession until he makes an assign-

ment to B for benefit of his creditors. Three years later he

delivers the "I. O. U." to E for a valuable consideration. Does

E have a right to the money from P? No. E has only the

rights of his assignor and, therefore, has none, as N's rights

pass to B by the assignment for creditors.* D, for a valuable

consideration, assigns to M a note of X. Later D gets the note

into his possession for a temporary purpose. H has it attached

by an execution on a judgment in his favor against D. No
notice of the assignment is given H. Is M entitled to the note ?

Yes. Notice is required only to protect the debtor (as X) or

the purchaser (as Y, if D should resell to Y), but all that can

be seized on the execution is the right remaining in the assignor

which in this case is nothing.^

§ 32. Number of Parties.

A contract may have one promisor and one promisee, or

more than one promisor or more than one promisee, or

more than one party on both sides.

'Harding v. Harding, 17 Q. B. Div. 442.

"Cook V. Lum, 55 N. J. Law, 373, 26 Atl. 803.

"Herbert v. Bronson, 125 Mass. 475.

*Emley v. Perrine, 58 N. J. Law, 472, 33 Atl. 951.

'Pellman v. Hart, 1 Pa. 263.
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A joint contract is one where the promisors are either jointly

bound or the promisees are jointly entitled to the performance

of an obligation. A several contract is one where each prom-

isor is individually liable or each promisee is individually en-

titled to the performance of an obligation. A joint and sev-

eral contract is one where the promisees may elect to hold the

promisors either jointly or severally bound to perform an ob-

ligation. When two or more persons undertake an obligation,

the presumption is that they undertake Jointly, and words of

severalty are necessary to overcome this presumption. In

written instruments the question whether the obligation is

joint or several is to be determined by looking at the words
of the instrument. An instrument contains the following:

"The lessee and his sureties, J. C. and S. R., covenant with the

lessors to pay the rent." This is a joint obligation. There are

no words of severalty in the covenant. The sureties and the

lessee undertake to pay rent as one man, and the sureties

cannot be sufid alone.'

§ 33- Joint Parties.

Joint promisors must be sued jointly, and a release of one
releases all. If one dies, the rest are exclusively liable.

Joint promisees must sue jointly, and a release by one
operates as to all. If one dies the others may sue alone.

A performs work upon a ship under the joint directions of B
and C. C dies. Is B liable for the entire value of the work?
Yes. After the death of the other party a joint debt may be
treated as if it were originally the separate debt of the sur-

vivor, so that he can be charged in his own right, although it is

better to sue him as survivor. After the death of the other

joint obligors, a plea in abatement can no longer be inter-

posed.2 J sues D for goods sold to him by J. & Son. The son

dies before the suit is brought. Can J sue in his own name?
No. He should allege the fact of his being a survivor. Joint

sellers must join in an action.' K and L sell and deliver goods

'City of Philadelphia v. Reeves, 48 Pa. 472.

''Richards v. Heather, 1 Barn. & Aid. 29.

"Jell V. Douglas, 4 Barn. & Aid. 374
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to H and S jointly. K and L sue and recover judgment there-

for against S, who does not plead in abatement that the obliga-

tion is joint. Can K and L now sue and recover from H?
No. The judgment against S is a bar. The debt, being a
joint debt, is merged in the record by suit against one who
does not plead in abatement just as much as though both had
been joined in the suit.^ K lends money to W and N, acting

for themselves and H, although H is undisclosed. K sues W
and N and gets judgment. Can he now sue H ? No. H's lia-

bility is a joint liability with W and N, and a suit against them
is a bar to a separate suit against him. W, N and H are un-

disclosed principals of W and N.^ C sues G and F on joint

liability. G dies, pending suit, and C discontinues as to him,

and prosecutes the suit against F to judgment which is in favor

of F. Can C now sue G's administrator under a statute giving

him a remedy against either the administrator of deceased or

the survivor? No. The original liability is joint, and that

there is no joint liability has been decided in the suit against F.'

H sues six parties who have agreed to pay him six-sevenths

of any loss he may sustain, by an indorsement of a certain note.

H gives one obligor a paper under seal, "In full satisfaction for

his liability." This imposes a release and discharge of him,

and, therefore, it releases all.* D sues B and M on a joint

obligation. B is discharged in bankruptcy. M dies. Is M's

executor liable ? No. The joint obligor is discharged by death,

the survivor only being liable.' O, N and J jointly sell iron

rails to the M railway for $600. N and J settle with the rail-

way for money and stock, giving a receipt in full. Can O,

joining the others with him, recover his proportion of the $600

from the railway company? No. Each of the three has an

interest, not only in a third, but in the other two-thirds. O
cannot bring suit for his third, because the others own that

as much as he, but each having an interest in the entire claim

can settle for the whole.^

•King V. Hoare, 13 Mees. & W. 494.

'Kendall v. Hamilton, 4 App. Cas. 504.

'Cowley V. Patch, 120 Mass. 137.

*Hale V. Spaulding, 145 Mass. 483, 14 N. E. 534.

"Martin v. Crump, 3 Salk. 444.

"Osborn v. Martha's Vineyard R. Co., 140 Mas§. 549, 5 N. E- 48§.
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§ 34. Several Parties.

Several promisors must be sued separately. If one dies, the

obligation may be enforced against his estate.

Several promisees may each sue separately. If one dies, his

personal representative may enforce his obligation.

K sells land to D, and D sells the same land to W and S.

D, not paying K the purchase money, W and S "covenant with

K," etc., "and as a separate covenant" with D, to pay K, or D,

in case K shall .have been paid his price by D, the amount of the

purchase price and interest. Can K sue without joining D?
Yes. This covenant is several. For where the covenant is am-
biguous, it will be joint if the interest is joint, and several if

the interest is several.^

§ 35- Joint and Several Parties.

Joint and several promisors may be sued altogether or sepa-

rately, but a release of one discharges all, and the death

of one does not cast the liability on the survivors.

A promise cannot be joint and several as to the promisees.

A promissory note in the words, "I promise to pay," etc., is

signed "R. B.," "T. W." This is a joint and several obligation,

because of the fact that the promise begins in the singular

number. The holder of the note can sue either B or W, or

both.^ P sues the executor of H, who, as surety, has signed a

joint and several obligation with B. Without the consent of the

sureties, P has executed a covenant not to sue B, qualified by
a reservation of remedies against the sureties. Is the executor

liable? Yes. This is not a release, and operates only so far

as the rights of the sureties are not affected. Had it been a
release, the release of B would have released H.'

Keightley v. Watson, 3 Exch. 716.

''March v. Ward, Peake, 130.

Trice v. Barker, 4 El. & Bl. 760.
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CONSIDERATION.

I. What Is Not Sufficient, § 2.

A. Moral obligation, § 3.

B. Good consideration, § 2.

C. Gratuitous undertakings, §2.

D. Past consideration, § 2.

E. Doing what already under obligation to do, § 2.

II. What Is Sufficient, § 2.

A. Forbearance to sue, § 2.

B. Comprises of doubtful claims, §2.

C. Composition of creditors, § 2.

D. Subscriptions, § 2.

E. Accord and satisfaction, § 3.

F. Miscellaneous, § 2.

III. Adequacy, §3.

IV. Unilateral Agreements, § 4.

A. A legal right, § 4.

B. Given in exchange for a promise of a legal right, § 4.

V. Bilateral Agreements, § 5.

A. A promise of a legal right, § 5.

B. Given in exchange for a promise of a legal right, § 5.

§ I. Consideration: Defined.

In order to be enforcible the agreement must relate to the

mutual transfer of legal rights ; that is, it must be sup-

ported by a sufGcient consideration.

Consideration is a legal right given or promised in exchange
for a promise of a legal right.

Consideration is the thing given or done, or to be given or

done, by one person in exchange for a promise by another per-

son to give or do something. It does not mean that one party

must receive a benefit (although this was true in the early con-

tract of debt), but that the other abandons, or promises to

171
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abandon, a legal right, either as an inducement for, or because

induced by, the first's promise of a legal right. The legal right

may be a right in rem, or a right in personam, antecedent or

remedial; it may he a right which arises without a contract,

or one that arises by virtue of a quasi contract, or another con-

tract ; it may be a right of property, or a right of liberty ; but,

whatever it may be, if it is of sufficient worth to be protected by

the law from violation by torts, it is of sufficient worth to be

recognized and protected by the law from violation by breach

of contracts. A promise by one person to give up a legal right

without a reciprocal promise by another will not be enforced,

because one man's rights ought not to be taken away from him
and given to another unless he receives something in return.

A man ought not to be made poor that another may be rich.

So, though a man may make a gift of any of his rights, by

his own act, the law will not compel him to carry out a prom-
ise to make a gift. His promise of a legal right must be

bought by a legal right, or the promise thereof, by another.

But there are other, as fatal, objections to enforcing gratui-

tous undertakings. The consequences of enforcing them would
be mischievous to society. Promises, unthinkingly uttered, as

well as those never made, would be enforced. Voluntary un-

dertakings would be preferred to just debts. The faithful

discharge of their duties, by executors, would be well nigh

impossible. So that the common law has wisely insisted, in the

case of assumpsits as well as in the case of covenants and debts,

upon some better evidence than a bare promise and, as a result,

we have the modern doctrine of consideration, the righteous

union of the old quid pro quo of debt and the detriment, or

damage, of assumpsit.

An anomalous form of consideration is that of natural love

and affection between those related by blood or marriage.

If love and affection and that of the promisor could be a con-

sideration, it would be a marked exception to the general doc-

trine of consideration, for the other party would neither give,

nor promise to give, a legal right for the first party's promise.

It is enough to say that today the doctrine is obsolete. It is of

interest only as an instance of the early common law doctrine

of uses. At the common law it was sufficient to sustain a

covenant to stand seized.

While the doctrines of assumpsit now occupy almost all
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the field of contracts, there is a small corner still left in the

possession of covenant. This necessitates a division of con-

tracts into simple and specialty, the former always requiring

a consideration, and the latter, instead, requiring a seal. But
the doctrine of consideration is so useful and overshadowing

that it continues to encroach upon the doctrine of the seal,

so that now the seal is coming to have little significance, and

what little it has rests, not upon the original ground of evi-

dence, but that it implies a consideration.

The doctrine of consideration is sometimes made to include

legality, definiteness, intent to create legal relations and every-

thing necessary to enforcibility, except parties and assent. Con-

sideration consists of a legal right. If the thing given or done,

or to be given or done, is illegal or unen forcible, for other rea-

son, in a sense it is not a legal right and, therefore, cannot

amount to a sufficient consideration ; but there is another rea-

son why such agreements are not enforcible, and it conduces

to clearness, not to extend consideration to include these mat-

ters.

The modem doctrines of consideration do not extend to quasi

contracts.

§ 2. Sufficiency of Consideration.

A moral obligation, or a good consideration, or a gratuitous

undertaking, or a past consideration, or doing what one

is already under obligation to do, is not sufficient; but

forbearances to sue for a definite time, compromises of

doubtful claims, compositions of creditors, subscrip-

tions, accords and satisfactions and, in general, the

giving, or promise to give, any legal rights of liberty or

property, etc., are sufficient.

A thing given or done in the past, even though on request

or in performance of a legal duty, though under such circum-

stances as to lay the foundation for a quasi contract, is not

sufficient consideration for a subsequent promise, for the act is

not induced by the promise ; but if various parties sign a sub-

scription list, a subsequent act in reliance thereupon by those

for whose benefit the subscriptions are given is induced by the

promises, for they continue down to the time of the act. The
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doing of what one is already legally obliged to do, whether a

duty imposed by law or an obligation of contract, cannot

amount to a consideration for a new promise, for no legal right

is given up. The legal right tendered for a consideration has

already been sold, and cannot be used again though still in the

promisee's possession. Thus, payment of a part of a debt due
for a promise to forego the balance, or to extend time, or the

completing of a contract for a promise of extra compensation,

or apprehending a criminal to secure a reward when it is one's

duty to do that act, does not constitute any consideration for a

promise. It is the same thing as though no act had been done.

There can be no detriment to one in paying half the sum he at

any time may be compelled to pay. A promise to pay a debt

barred by the statute of limitations, or by a discharge in bank-

ruptcy, or a ratification of a voidable contract, or a waiver of

demand and notice, is not an exception to this rule, for there

is no legal right given up for the promise in any of these cases

and the question of consideration is not involved. The prom-
ises merely amount to a waiver of a bar or impediment created

by law for the benefit of individuals. No new obligation is

created. But deeds, bills of sale, delivery of any corporeal

chattel, or the evidences of incorporeal chattels, marriage, work
and services, the relinquishment of any personal right, com-
promises of valid claims, or claims honestly or reasonably be-

lieved to be valid, forbearance to sue for a definite time, or the

giving up of any other legal right, is a sufficient consideration

for a promise.

§ 3. Adequacy of Consideration.

Except in promises to exchange sums of money, the law
does not require the consideration to be adequate.

So long as there is a legal right given or promised for a
promise of a legal right, the law does not attempt to determine
whether value is being given for value ; i. e., quid pro quo. The
adequacy of the consideration is not inquired into. It is better

to allow freedom of contract to individuals, and permit their

appetites to measure the price that shall be given for legal

rights desired. Hence, though the thing to be done by one be
never so small, as the mere surrender of the possession of a
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chattel, or the taking a trip abroad, for another's promise to

improve the chattel, or to pay all the expenses of the trip, as
there is the relinquishment of a legal right, the consideration
is sufficient.

The case of exchange of sums of money may, at first, seem
an exception to this rule, but looked at more closely it is seen
to be in direct harmony with it ; for, in the nature of the case,

there is no opportunity for the parties to measure the value of
legal tender. Let A promise to' pay B $i,ooo for B's promise
to pay A $2,000. A pays B $1,000 and B pays A $1,000. Then
A sues B to recover the rest of the $2,000. What legal right

has he given or promised to give for it? So, a promise of an
act that a person may or may not perform stands in no better

light.

§ 4. Consideration in Unilateral Agreements.

In a unilateral agreement, the consideration must be a legal

right given by one for a promise of a legal right by
another.

In a unilateral agreement, the consideration is always ex-

ecuted. The thing given or done constitutes, at the same time,

both the acceptance of an offer and the consideration for the

promise. The promisee sustains an injury or detriment be-

cause of his giving up a legal right, and as this is induced

by the promise of the other party, he is entitled to the fulfill-

ment of that promise.

Owing to the importance of this topic we shall give a great

variety of illustrations of various things which have been held

to be and not to be sufficient consideration for unilateral agree-

ments. In consideration of N's promise to pay one cent, and

the love and affection S bore his deceased wife, and the fact

that she had expressed it as her desire in an inoperative will,

S agrees to pay N $500. Is there sufficient consideration for

his promise? No. First, one cent is not sufficient considera-

tion, for it is a case of exchange of sums of money. Second,

all the other things are past, and natural love and affection

would be no legal right even if not in the past.^ D sells a horse

'Schnell v. Nell, 17 Ind. 29.
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to P for thirty pounds. Afterwards D expressly warrants the

horse sound, etc. There is no consideration for the warranty.

The promise must be coextensive with the consideration. A
past consideration will support no promise. The warranty is

gratuitous.* P buys land, agreeing to pay off a certain mort-

gage on the premises, to D. P, as a clairvoyant, gives test

sittings to D, and subsequently D agrees to give the amount of

the mortgage to P, providing he dies within the time prophe-

sied by P. Is there a sufficient consideration ? No. So far as

appears, there is no debt to P, prior to the making of the prom-
ise. A mere favor cannot be turned into a consideration.^ W
renders medical service for a pauper at the request of her son

who is caring for her, under an agreement with T, an over-

seer of the parish. After the cure, T promises to pay this bill.

Is there sufficient consideration for T's promise? If the son

can be regarded as the agent of T there is, for then T has

ratified the act of his agent, and the son's promise is his prom-
ise ; otherwise, the only liability is in quasi contract, for the act

is not induced by the promise.^ L, twenty-five years of age,

on returning from a sea voyage, is taken sick and is boarded
and nursed by N. After all the expenses are incurred, W, L's

father, promises to pay N therefor. Is there sufficient consid-

eration ? The act is not given for the promise. This case is to

be distinguished from a case where there is a legal obligation

which cannot be enforced because of impediments created by
law, but which a party may waive. Of course there is a quasi

contract against the son.* C signs a subscription paper wherein
in consideration of one dollar (not paid), and the agree-

ment of the others, he promises to pay $5,500 to P, on condi-

tion that $45,000 be subscribed, which is done. P neither acts

on this promise, in raising the $45,000, nor does anything since

in reliance on the promise. C has paid $2,000, but this is applied

on an old debt. There is no consideration for P's promise
unless it can be shown that it is induced by the other subscrip-

tions. If the promise is to the church, there is no legal right

given for it. Even if one subscription is for another, England,
Massachusetts, New York and some other courts, hold that P

'Roscorla v. Thomas, 3 Q. B. 334.

''Moore v. Elmer, 180 Mass. 15, 61 N. E. 259.

'Watson V. Turner, Bull. N. P. 129. See Atkins v. Hill, Cowp. 284
'Mills V. Wyman, 20 Mass. (3 Pick.) 207.
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cannot sue on the contract, because of lack of privity.^ A owes
B $209. B tells A that if he will pay $25 thereon B will wait
a month and, if necessary, longer, for the balance. A pays the

$25. There is no consideration for B's promise, as A has sus-

tained no detriment, given up no legal right. The payment
of the $25 is a legal right which already belongs to B.^ K con-

tracts to do grading for D, but in the course of the work en-

counters frozen ground and other obstacles and refuses to go
on with his contract. Thereupon D promises to pay up to the

full extent of the cost of the work if K will go on and prosecute

it and complete his contract. K promises to do this and does

so. If K encounters, in the work, some new and unforeseen

difficulty not in the contemplation of the parties when the con-

tract was made, it might discharge the first contract and the

parties could then make another. So, if the other party causes

work outside of the contract to be done, there would be a new
act and, therefore, some consideration for the new promise.

But where the promise is simply a repetition of subsisting

promises there is no consideration.^ A offers a reward of fifty

pounds to anyone who will give information which shall lead

to the conviction of a burglar. A constable of the district gives

the information. Is he entitled to the reward ? Not if the act

is within his duty, for then it is without consideration and

against public policy, but, if the officer does something outside

of his duty, he gives up a legal right and this amounts to a

sufficient consideration.* A is the guardian of B, but, when
about twelve years old, B runs away and lives with an uncle,

until A promises him that, if he will return, A will not charge

him anything for board and will send him to school without

charge. Is there sufficient consideration for the guardian's

promise ? No. The ward is legally bound to stay with his guard-

ian, so that his act of returning is no detriment, and A can sue to

recover the value of board and schooling.^ A is surety for an

infant, B, to another, for money borrowed by B, and A pays

the 'debt. After B becomes of age he promises again to pay

'Presbyterian Church of Albany v. Cooper, 112 N. Y. 517, 30 N. E.

352.

Warren v. Hodge, 121 Mass. 106.

'King V. Duluth, M. & N. R. Co., 61 Minn. 483, 63 N. W. 1105.

'England v. Davidson, 11 Adol. & E. 856.

"Keith V. Miles, 39 Miss. (10 George) 442.
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it to A. Is there a consideration for his promise ? It is not a

case of consideration but of obligation implied by law. The
promise after infancy has ceased amounts merely to a waiver

of the defense of infancy. At the present time this case is

settled by the doctrines of quasi contract.^ A owes B a certain

amount on a promissory note. A goes through bankruptcy but,

after his discharge, again promises to pay the note. The origi-

nal note is still a legal obligation and may be declared on as

soon as there is a waiver of the bar created by the discharge.

There is no consideration for the new promise, but none is

necessary, as it amounts to a waiver.^ An indorser of a promis-

sory note is not given notice of non-payment and no demand
is made on the note, but after the note is due he writes on the

note, "Waive demand and notice." Is he liable? Yes. This

is like the case of debts of infants and debts barred by statute

of limitations and bankruptcy. It is a valid legal obligation

which can be sued on, since the defense of no demand and no-

tice is waived.^ A, at the time of entering into a contract,

agrees, in writing, to waive the statute of limitations. Is the

agreement binding? Yes. Where no principle of public policy

is violated, parties are at liberty to forego the protection of the

law. The statute of limitations is for the benefit of individuals

and not to accomplish general objects of policy and, therefore,

may be waived.* S buys of H a mare at sheriff's sale, but leaves

the animal temporarily with H. H sells the same to F. S de-

mands the animal of F, who gives her up on S's promise to re-

turn her if H is not convicted of larceny in selling her to F.

F is keeping the animal wrongfully, so he gives up no legal

right, and the conviction or acquittal of F has no legal effect

and, hence, there is no consideration for S's promise. In addi-
tion, the contract never takes effect because of failure of the
condition precedent that H's title would be determined by the

prosecution.' A gives B a letter, which he has in his possession,

^See Edmond's Case, 3 Leon. 164.
^

^Dusenbury v. Hoyt, 53 N. Y. 531. See, also. Way v. Sperry, 60
Mass. (6 Cush.) 238.

'Rindge v. Kimball, 124 Mass. 209.

•State Trust Co. v. Sheldon, 68 Vt. 259, 35 Atl. 177. See, also, Ilsley i'.

Jewett, 44 Mass. (3 Mete.) 439; Armstrong v. Levan, 109 Pa. 177,

1 Atl. 204.

"Fink V. Smith, 170 Pa. 124, 32 Atl. 566.
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and which shows that a certain ancestor of B is an alien, on
B's promise to pay him $i,ooo. Is this act sufficient considera-
tion? Yes. This is a case of an act for a promise, a gift on
mutual consideration.^ A lets B have two boilers to weigh for
B's promise to return them in good condition. Is A's act

sufficient consideration? Yes. Giving up the boilers is a detri-

ment to A. If the suit had been in debt, in order to have a con-
sideration A would have to show a benefit conferred on B, but
in assumpsit a detriment to A is sufficient.^ A surrenders- to

B a promise of guaranty, by C to A, of certain bills of L, on
B's promise to see certain bills of L paid. Is this consideration

sufficient ? Yes. The surrender of the paper is the giving up
of a legal right and, therefore, sufficient, although if the former
guaranty is valid it makes the consideration more valuable.' A
claims that B owes him a debt. B denies this, but promises to

pay it if A will make oath to it. A makes oath. Is this a con-

sideration ? Yes. The promise is to pay in return for the oath,

making which is a detriment to A. It would be different if B
simply said, "You don't dare swear to it." Perjury would be

a detriment, but would make the contract illegal, so that the

perjurer could not enforce it.* C tells his nephew, D, that if

he will take a trip to Europe he will repay him his expenses.

D takes the trip. Is this a consideration for C's promise ? Yes.

It is a detriment to D. This case is different from one

where a promise is made to make a present. That the trip is a

benefit is nothing to the purpose, as D has a legal right to spend

his money in some other way.' Two men are bound for a debt

of a third person, so that both are liable to pay it. A says

to B, "Pay all the debt and I will pay you my share." B pays

all the debt. Is there a consideration for A's promise? Yes.

B sustains a detriment which he is not bound to sustain because

of the obligation of contribution.^ A promises to pay B $5,000

when B is twenty-one years old, if he will refrain from drinking

liquor and using tobacco imtil that time. B refrains. Is this

a sufficient consideration? Yes. B has a legal right to drink

^Wilkinson v. Oliveira, 1 Bing. N. C. 490.

"Bainbridge -v. Firmstone, 8 Adol. & E. 743.

'Haigh V. Brooks, 10 Add. & E. 309, 323.

'Brooks V. Ball, 18 Johns. (N. Y.) 337.

"Devecmon v. Shaw, 69 Md. 199, 14 Atl. 464.

"Bagge V. Slade, 3 Bulst. 163.
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liquor and use tobacco. This he gives up for A's promise, and

that is sufficient. It is sufficient that he restricts his lawful

freedom of action for the other's promise.^ A and B are

divorced. A, the husband, promis.es to pay B, the wife, six

pounds per month, so long as she conducts herself with sobriety

and in a respectful, orderly and virtuous manner. If the wife

either refrains from these things or promises to refrain, is

there consideration for A's promise? Yes. She has a legal

right to get drunk or consort with people of bad character, and
a promise to surrender this liberty and to conduct herself in the

manner desired by A is sufficient consideration.^ A works for

B, having advanced A's railway fare from his home to the

woods. There is a dispute as to who is to pay this, and A,
finally, gives a receipt in full for the money due him for work
after deducting transportation charges. Is there a considera-

tion for the receipt? Yes. There is a dispute, therefore B
gives up a legal right.^ D's ship runs into and damages L's

ship, and L detains D's ship and sues for the amount of the

damage. D promises that if L will release the ship and dis-

continue the suit he will pay the damages not to exceed i8o

pounds. L releases the ship and discontinues the suit. Whether
L has a legal right to recover is an uncertain question. This

being so, D gives up a legal right, for the compromise of a

doubtful claim is such.* A imprisons two joint debtors, W
and V. Of his own act, he releases W, and B then promises
to pay the joint debt if A will release V. A release of one joint

debtor is a release of all. Therefore, he has no legal right to

detain V, after the discharge of W, and there is no considera-

tion for B's promise.^ A, claiming that money is due him from
the Government of Honduras and others, is about to take legal

proceedings when B promises to deliver certain securities if he
will forbear. A forbears. Forbearance to sue is a sufficient

consideration for a promise to compromise a disputed claim,

as a legal right is given up when one is justified in believing he
has a chance of success.^

'Hamer v. Sidway, 124 N. Y. 538, 27 N. E. 256.

'Dunton v. Dunton, 18 Vict. Law R. 114.

^Tanner v. Merrill, 108 Mich. 58, 65 N. W. 664.

*Longridge v. Dorville, 5 Barn. & Aid. 117.

"Herring v. Dorell, 8 Dowl. 604.

"Callisher v. Bischoffgheim, L. R. 5 Q. B. 449.
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§ 5. Consideration in Bilateral Agreements.

In a bilateral agreement the consideration must be a prom-
ise of a legal right given by one for a promise of a l^al
right by another.

The consideration in both unilateral and bilateral agreements
must really be of the same nature. The only difference is that

in a unilateral it is executed, while in a bilateral it is executory.

In a bilateral agreement the consideration is not a legal right

actually given up, not a detriment sustained, not a thing given

or done, but only the promise thereof. But where a promise

of one legal right is obtained by a promise of another legal

right, the party who is ready to carry out his promise is as

much entitled to the fulfillment of the other promise as though

he had actually given up a legal right. In a bilateral contract

either party may sue, while in a unilateral only the promisee

can sue, but the party suing must always furnish a considera-

tion. A offers to supply B with any quantity of iron he may
order, during a certain period, at specified prices. B accepts

the tender. Several orders are given by B and supplied. Then
A refuses to supply any more. Is the acceptance of the tender

a sufficient consideration for A's offer? The mere acceptance

of the tender amounts to nothing, because B does not promise

to give up any legal right. It is an illusory promise. The
agreement is void for lack of mutuality.^ A man promises to

marry a woman, in exchange for her promise to marry him,

but she refuses to marry him. The man's promise is a suffi-

cient consideration for the woman's. Each has promised to

give up a legal right, the right to a single life, and this is sufH-

cient.^ A and B mutually agree to marry each other. A is an

infant of fifteen. Is there consideration for B's promise? Yes.

If the contract was void because of the infancy of one of the

parties, there would be no consideration ; but, as it is only void-

able, the consideration is sufficient.' H owes B a note and P
is surety on the note. H asks for an extension for one year,

agreeing to pay interest, and B grants the extension. Is there

'Great Northern R. Co. v. Witham, L. R. 9 C. P. 16. See, also,

Chicago, & G. E. R. Co. v. Dane, 43 N. Y. 240.

^Harrison v. Cage, 5 Mod. 411.

'Holt V. Ward Clarencieux, 3 Strange, 937.
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consideration for B's promise ? Yes. Each party has promised

to give up a legal right, one to sue, the other to pay at once

(which means he must pay interest another year) and, there-

fore, as the obligation of the surety is changed without his con-

sent, he is discharged.' A owes B an amount on a promissory

note. When it is due A asks an extension for a week, and
agrees to pay it within a week if extended, and B grants the

extension. There is no consideration for B's promise, as it is

a promise to extend a note for nothing. A does not promise

to give up any legal right. This case is to be distinguished

from the preceding case.^ M sells to S, by metes and bounds,

a tract of land containing 521 acres, for $8,000. Later, the

parties differing as to the quantity of the land, agree to have

it surveyed, and M agrees to pay sixteen dollars and fifty cents

for every acre under 521, for S's promise to pay the same
amount for every acre over 521. This agreement is bilateral

and, like a wager, each party promises to give up a legal right

to money on the happening or not happening of an ulterior

event, but it is not against public policy because not a mere bet.'

A has B arrested for a debt and, on B's promise to pay the debt

and costs, A promises to release her. Is there sufficient consid-

eration? Yes, if the arrest is legal, as A has a legal right

to keep B in jail till the debt is paid.* At the time of his death

B is indebted to J for fifty-eight pounds for goods bought.

After his death his wife, N, on J's promise to forbear suing

for the amount, promises to pay the debt within a reasonable

time. Is there sufficient consideration? Yes, if J really has

someone in mind to sue, as a personal representative, his

promise to forbear is a sufficient consideration ; otherwise there

is no consideration. He must change his conduct because of the

promise.' G, being a promoter of a company which purchases

property in New Zealand from him on certain representations

made by him, is charged with misrepresentations at a share-

holders' meeting, and fearing that proceedings may be taken

against him, executes a guaranty of a certain dividend to the

'Benson v. Phipps, 87 Tex. 578, 29 S. W. 1061.

"Austin Real Estate & Abstract Co. v. Bahn, 87 Tex. 583, 29 S. W.
646, 30 S. W. 430.

'Seward v. Mitchell, 41 Tenn. (1 Cold.) 87.

'Atkinson v. Settree, Willes, 483.

7ones V. Ashburnham, 4 East. 455.
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shareholders for ninety years. No proceedings are taken

against him. Is there a consideration? No. If the contract

is bilateral, there is no promise to forbear a disputed claim

believed to be valid; if unilateral, no forbearance because of

the guaranty. It is merely a sop to the angry shareholders. It

is not right to turn an expectation into a contract.^ A owes B
a debt and, on B's promise to forbear suit for such time as he

shall elect, C, A's wife, indorses a note, which A signs as

maker, as surety for the debt. The note is payable on demand.

B forbears suing for two years. Is there a sufficient consider-

ation? No. This is a bilateral agreement, and B has promised

to give up no right and, therefore, there is no consideration

for the note. If C had made a promise to become liable as

surety on B's forbearance to sue, and B had forborne there

would be consideration, or, if B had promised to forbear for

a fixed or reasonable time, there would be a consideration.^ C
owes R and T a sum of money. In consideration of the prom-

ise of R and T to accept a composition of fourteen shillings on

the pound, C promises to pay the same. The early cases held

that this is merely an accord and, therefore, not a considera-

tion; that, to be a consideration, accord must be executed by

satisfaction ; but the true ground is whether in an accord or in

a satisfaction some new legal right is given up or promised. If

C actually pays the amount of the composition by giving R
and T some new right, he does something he is not legally

obliged to do, and that is sufficient consideration for the prom-

ise on the other side. So, if the accord is the promise of a new
legal right, there is no reason why it should not be binding.^

"Miles V. New Zealand Alford Estate Co., 32 Ch. Div. 266.

'Strong V. Sheffield, 144 N. Y. 392, 39 N. E. 330.

'Lynn v. Bruce, 2 H. Bl. 317.



CHAPTER XVI.

LEGALITY OF SUBJECT-MATTER.

I. Prohibited by Law, §§ 1-8.

A. Crimes, § 3.

B. Torts §3.

C. Professions and business unlicensed, § 4.

D. Work and labor on Sunday, § 5.

E. Wagers, § 6.

F. Lotteries, §7.

G. Usury, § 8.

IL Contrary to the Policy of the Law, §§ 9-18.

A. Dealings affecting the state, §§ 9-12.

1. In its external relations, § 10.

2. In its internal relations, §§ 11-12.

a. Public service, § 11.

b. Public justice, § 12.

B. Dealings affecting society as a whole, §§ 13-18.

1. Morals, §§ 13-14.

a. Illicit cohabitation, § 13.

b. Marriage relation, § 14.

2. Commerce, §§ 15-17.

a. Negligence of common carrier, § 15.

b. Monopolies, § 16.

c. Restraint of trade, § 17.

3. Public health and safety, §18.

§ I. Legality of Subject-matter.

In order to be enforcible the subject-matter of the agree-

ment must be lawful. The subject-matter may be un-

lawful, either because prohibited by law or because

contrary to the policy of the law.

A lawful part of a divisible agreement is enforcible if it

constitutes a complete agreement and can be separated

from all illegality.

An agreement is unlawful if its immediate subject-matter

is unlawful, or if the ulterior design of both parties is

184
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unlawful, though the immediate subject-matter is law-
ful.

The privilege of making contracts is a right which should
be invaded only when the rights of society as a whole become
paramount to the right of the individual, when the individual
right should give way for the public good.

The subject-matter of an agreement may be unlawful because
expressly forbidden or because contrary to the policy of the
law, but where there is an express prohibition it is useless to

discuss the policy of the law. If any part of an entire or in-

divisible agreement is illegal, the whole agreement should be
void, but if the agreement is divisible so that all the elements

of a contract exist in a part, though another part may be illegal,

the legal should be enforced, for, if it is not contrary to law to

enforce an agreement standing alone, it is no more against the

law when standing beside another.

If the immediate subject-matter of an agreement is unlawful,

neither party should be allowed to sue on it, nor should there

be any recovery in quasi contract for benefits conferred pur-

suant thereto.

If the immediate subject-matter of the agreement is not un-

lawful, then the intention of the parties becomes of conse-

quence, and if the intention of both parties in making it is

unlawful, neither party should have any remedial rights; but

if the intention of only one party is unlawful, though the other

party may have the bare knowledge of this fact, if he in no
way participates in the unlawful design, the latter should be

allowed to treat it as a voidable contract and either sue for

breach or avoid it and sue in quasi contract. In an agreement

for illicit cohabitation, the immediate subject-matter is unlaw-

ful and it is against the policy of the law to have anything to

do with it. In an agreement for marriage the immediate sub-

ject-matter is lawful, but if both parties are already married,

or one is married and the other knows that fact, the unlawful

intention of the parties makes the agreement unlawful. Now,
if only one party is married, and the other does not know this

fact, but supposes they are both single, the subject-matter is

unlawful as to only party, and the innocent party is entitled

to redress. The rule which protects an innocent party where

the immediate subject-matter is not unlawful also rightly pro-
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tects an innocent agent of a party whose intention is unlawful.

If a party is induced to enter an illegal contract by fraud

or coercion, or, in any event, if the contract is unperformed, he

is allowed to rescind the contract on the original ground of

fraud or coercion, or on the ground that he is allowed a chance

to repent, for under such conditions the reason for non-enforce-

ment of agreements whose object is illegal does not apply.

If a statute is only directory, it does not make the doing of

a thing unlawful. The agreement is enforcible, but some
penalty may have to be paid.

§ 2. Crimes.

Any agreement, the subject-matter of which is the commis-
sion of a crime, is unlawful.

The reason why such agreement is unlawful is because it

is prohibited by law. It makes no difference whether the crime

is forbidden by common law or statute. Any agreement whose
object is the commission of a crime is illegal. What cannot

be done directly cannot be done indirectly. If, however, the

purpose of a statute is not to prohibit certain conduct, but to

make it expensive to parties (as where the penalties are recur-

rent), an agreement relating to that matter may not be for-

bidden or unenforcible. The law of crimes is now mostly a

statutory matter, the common law of crimes having been em-
bodied in statutory enactments. Agreements are seldom made
to commit heinous crimes. H sells and delivers tea to J for a

certain price, knowing that J intends to smuggle tea into

England, but H has nothing to do with the smuggling scheme.

Can H recover the price? Yes. This contract is not about

anything prohibited by law, but is a mere sale of tea. Had
the bargain been that H was to be paid if J succeeded in land-

ing the goods, or if H had undertaken to run goods into

England, it would have been an agreement to commit an oflfense

against the laws of England, and illegal, and H could not then

recover the price, not because the law would protect J, but be-

cause it will not lend its aid to such a plaintiff.^ G, of Massa-
chusetts, sells in Massachusetts, to J, a Maine hotel keeper,

'Holman V. Johnson, Cowp. 341,
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intoxicating liquors for a certain price, G expecting and desir-
ing that J will sell the same unlawfully in Maine and intending
to facilitate his doing so. Is the agreement enforcible? No.
As G intends a breach of the law of Maine the sale is illegal.

The overt act of selling, otherwise too remote, is connected
with the result, by the intent of the seller, but if G merely
sells liquor to J, with an indifference as to where J sells it, the
sale is not made illegal by the fact that G knows that J intends
to sell it unlawfully.^ O is arrested for a felony, and to get
him released on bail, N signs his bond, and in exchange for
N's promise to indemnify him against all liability, M also

signs the bond. Is the contract of indemnity enforcible ? Yes.
The obligation assumed by sureties on a bail bond is not per-

sonal security, and, therefore, the contract relieving from liabil-

ity is not illegal.^

§ 3. Torts.

Any agreement, the subject-matter of which is the commis-
sion of a tort, is unlawful.

The reason why this agreement is unlawful is because it is

prohibited by law. This prohibition extends not only to the

more overt civil wrongs like assault and battery, trespass, con-

version, slander and libel, malicious prosecution, false imprison-

ment and nuisance, but to negligence, conspiracy and frauds

of every kind. Frauds on creditors and the general public are

frequent instances. If a contract is procured by a tort it is

voidable, but if an agreement is made to commit a tort it is void.

In the first the tort affects the reality of consent, in the second

the legality of the object. A and B, who together own a major-

ity of the stock in the "I" Company, promise to make C treas-

urer of the company at a fixed salary, in exchange for C's

promise to buy part of their stock at par. Is the contract

illegal? Yes. It is a fraud on the other shareholders. The

defense of illegality is not allowed to protect A and B, but

for the public good.' K is induced to sign a composition deed,

^Graves v. Johnson, 156 Mass. 211, 30 N. E. 818.

'Maloney v. Nelson, 12 App. Div. 545, 42 N. Y. Supp. 418.

"Guernsey v. Cook, 120 Mass. 501.
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by promises of other creditors who have secretly been paid in

full, by relatives of the debtor, G, with G's knowledge. Is the

composition deed enforcible? No. The fact that the excess

is not paid by the debtor does not divest the transaction of

its fraudulent character, as the agreement is between the cred-

itors themselves as much as between the creditor and debtor.^

G promises not to bid, at an auction, for the labor of the in-

mates of a house of correction; in exchange for S's promise

to pay G $800 if he gets the contract. Is the agreement en-

forcible ? No. This agreement is made for the purpose of pre-

venting competition and is contrary to public policy and is

fraudulent.^ In exchange for B's promise to defend, at his

cost, any suits for statements contained in his book, J prom-
ises to publish the same. The parties do not intend to publish

libelous matter, but make the above agreement in case suits

for libel are brought. Is this agreement enforcible? Yes. In

order to be illegal the author and publisher must intend to

publish a libel.' P buys of N certain bonds, being induced to

purchase by the fraud of N's agent. The sale of the bonds is

illegal because forbidden by law. Can P rescind for fraud and
recover the money paid? Yes. The right to be restored to

his former position because of the tort is not taken away, be-

cause thereby a forbidden deed will be undone. This answer
might be different, if P should know he was doing something
forbidden.*

§ 4. Practicing Professions and Businesses without
License.

Any agreement, the subject-matter of which is practicing
certain professions or businesses without a license, or
contrary to regulation, is unlawful.

Lawyers, physicians, teachers, peddlers and foreign cor-
porations, are generally required to procure a license of some

'Kullman v. Greenebaum, 92 Cat. 403, 28 Pac. 674. Contra, Han-
over Nat. Bank v. Blake, 142 N. Y. 404, 37 N. E. 519.

^Gibbs V. Smith, 115 Mass. 592.

"Jewett Pub. Co. v. Butler, 159 Mass. 517, 34 N. E. 1087.

^National Bank & Loan Co., v. Petrie, 189 U. S. 423.
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sort before pursuing their occupation or business. Sales of
intoxicating liquors and sales by weights and measures are
frequently prohibited excepting as licensed. A domestic cor-
poration cannot make valid agreements in regard to matters
in excess of its powers {ultra vires). If the purpose of the

statute is to protect the public, it is prohibitory, and an agree-
ment in violation of the statute is void; but, if the statute is

merely directory, it does not invalidate the contract. A per-

forms work for B, as a broker, when he is not licensed as

such. The language of the statute indicates that the legislature

intends to protect the public rather than to raise a revenue.

Can A recover for his work ? No. If this statute has the intent

indicated it is meant to prohibit the contract. A contract pro-

hibited by statute is void.^ A sells goods to B, by weight and
measure, when his measure, scales and weights are not sealed

as required by statute. The statute makes such sale a mis-

demeanor and imposes a penalty and the intent is to prohibit

the sales altogether. Can A recover? No. The contract is

unenforcible, for the statute aims to prevent fraud and to pro-

tect the public.^ R agrees to act as agent for the U. S. Co., in

writing insurance, and the company appoints him as its agent

for Massachusetts for five years, for a percentage of

commissions. R agrees not to engage in a like busi-

ness for three years after quitting the company. The company
has no certificate authorizing it to transact business in Massa-

chusetts, it being thought that the business is not insurance,

and, therefore, the certificate not necessary. The company

breaks its contract because of insolvency. Is it liable? Yes.

It is the business of the company to procure the certificate and

it cannot set up that fact to defeat B's recovery.^ B, an officer

of N, borrows money of it, pledging, as security, bonds which

he holds as trustee. A statute provides that no official shall

borrow money of a corporation for which he is acting. Is the

contract enforcible by N ? Yes. The statute is directory. Its

purpose is to protect the corporation. The official is the one

who is affected by the statute. As the bonds are in the hands

of a bona fide purchaser, it is protected, though B has no right

'Cope V. Rowlands, 2 Mees. & W. 149.

'Bisbee v. McAllen, 39 Minn. 143, 39 N. W. 299.

^osenbaum v. United States Credit System Co., 65 N. J. Law, 255,

48 Atl. 237.
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to pledge them.^ P promises to lay two drains for D,.for a

private sewer, for D's promise of compensation, the details of

the contract being left to P. P uses some pipes not authorized

by statute, and also works without a permit as required by the

state. Can P recover anything for services ? Yes. The illegal

acts do not enter into the promise or consideration. A contract

is not necessarily illegal because carried out in an illegal way.^

§ s. Work and Labor on Sunday.

In most jurisdictions any agreement, the subject-matter of

which is the doing of work and business on Sunday, ex-

cept work of necessity and charity, is unlawful.

When this agreement is prohibited it is by virtue of statute.

In England and in some of the states of the Union, at one

time, it was unlawful to make any agreement that was blas-

phemous in character. If a statute forbids only servile labor

on Sunday, a valid contract may be agreed upon on Siuiday,

and if a statute forbids the making of contracts on Sunday, in

order to fall within the prohibition the contract must be com-
pletely closed on Sunday. Works of charity include acts of

humanity, or benevolence, to relieve the distress of man or

beast, or acts done in connection with religious worship. Works
of necessity include acts done for the preservation of life,

health, or property, when the acts cannot as well be done on
another day. A hires, and B lets, a hall to A for a weekday
ball and two Sunday lectures against the Bible and Christ. Is

the agreement enforcible by A? Not in England, as to the

Sundays, for its object is unlawful by the Statutes of Victoria.''

D hires of P on Sunday, a horse and carriage and, through his

negligence, injures both. He gives a note in settlement. It is

illegal by statute to do anything on Sunday except works of

necessity and charity. Is the note enforcible? No. The hir-

ing is illegal, as it is not for necessity or charity and, therefore,

the note given to settle an agreement that cannot be enforced

'Bowditch V. New England Ins. Co., 141 Mass. 292, 4 N. E. 798.

Tox v. Rogers, 171 Mass. 546, 50 N. E. 1041.

"Cowan V. Milbourn, L. R. 2 Exch. 230.
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is without consideration.^ If a party renders services on Sun-
day, contrary to statute, can he recover in quasi contract ? No.
It is not hke the case of benefits conferred on a contract, unen-
forcible because not satisfying the statute of frauds. There, it

is merely unenforcible ; here, it is illegal.^

§ 6. Wagers.

Any agreement, the subject-matter of which is a wager or

an agreement to pay something on the happening or not
happening of a specified but uncertain event, is now
generally unlawful, except in the case of insurance.

In the absence of statute, there is a difference of opinion

as to whether wagers are unlawful. Some courts hold them
unlawful, on common-law grounds, because against public

policy ; others hold them unlawful where against public policy.

The English courts enforced all wagers until they repented

too late, and set to work to discourage them by evolving rules

of public policy. But, whatever view is taken of wagers in

general, those for commercial objects are upheld if there is

some other reason for the agreement than a mere bet. Insur-

ance is a form of wager contract, but it is justified by the re-

quirement of what is called an insurable interest in the life or

thing covered by insurance. Option agreements are not inher-

ently vicious, but where such agreements do not contemplate

an actual delivery of property but the payment of the differ-

ence between the contract price and the market price on the

day set for performance, they are a mere wager on the rise

and fall of the price, and condemned. Competition entered

into for the purpose of obtaining a prize or premium offered

by a third person to a wirmer is not a wager.

Recovery of money deposited with a stakeholder can be

maintained in quasi contract if he is notified by the depositor

not to pay over the money deposited. The reasons for allow-

ing such recovery is that the stakeholder is not in part delicto

and, in England, by statute, and, generally, by common law,

•Tillock V. Webb, 56 Me. 100.

"Stewart v. Thayer, 170 Mass. 560, 49 N. E. 1020.
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wagers are non-enforcible and not illegal ; that is, the immediate

object is not unlawful. H wagers 500 pounds against 500
pounds wagered by W that the earth is convex, proof of con-

vexity of a canal or lake to be considered proof of convexity

of the earth. The money is deposited with A; tlie referee

finally decides that W wins, but before A pays the money over

to W, H demands the return of the money deposited by him.

Whether the wager is illegal or legal, a. party can recover his

own money from the stakeholder before it is paid over, because

the stakeholder is only agent for the depositor. If the wager
is legal, his authority may be revoked. If the wager is illegal,

he is not affected with the illegality. A statute which says

no suit shall be brought to recover any sum of money deposited

means a suit by the winner to recover the loser's money. This

is really a proposition in quasi contract, rather than an illustra-

tion of a contract.'' L and M buy stock for O, on credit, but

as a real purchase until O owes them $2,000. Can they collect ?

Yes. Purchase of stock, on credit, is not necessarily a gam-
bling transaction. It may be bought on credit as well as sugar

or flour.^ Brokers in Chicago buy stock for brokers in Bos-

ton, on contracts for future delivery, but with no intent to

have any actual delivery, but, by a series of off-setting con-

tracts of sale, simply to make a payment of the difference in

price. Can the Chicago brokers recover commission and losses

incurred for the Boston brokers ? No. There is no contractual

or quasi contractual obligation, as the transactions are held,

in Massachusetts, and the United States, to be illegal as

well as void, and, therefore, not only the original contracts,

but collateral contracts, are tainted. To make a wagering con-

tract, it is enough that both parties intend that one party shall

not be bound to deliver or the other to accept. Delivery is not
necessary if a party will stand ready to deliver.' W, through
H, sells to B 5,000 bushels of wheat at $1.12, seller to have
imtil the last of July to make delivery. Wheat goes up and H
for W buys back liie wheat from B for $1.26, and H gives

B his note for the difference in the price. B intends to buy
the wheat, but H claims the transaction is a gamble. Is the

'Hampden v. Walsh, 1 Q. B. Div. 189.

"Hopkins v. O'Kane, 169 Pa. 478, 32 Atl. 421. But see Thacker v.

Hardy, 4 Q. B. Div. 685.

'Harvey v. Merrill, 150 Mass. 1, 23 N. E. 49.
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transaction illegal? No. If either of the parties contracts
in good faith, he is entitled to the benefit of the contract.^ N
and F are captains of two hunting teams which arrange to
hunt squirrels, the side that gets beat to pay for the suppers
of both sides, each man paying for two suppers. W furnishes
twenty-four suppers at the price of $i8 on the order of N and
F, who are to be responsible to him. W knows how the sup-
pers are to be paid for. Can W recover from N and F? Yes.
A wager is void only and not illegal and, therefore, W is not
particcps criminis. His rights do not depend on the wager.^ C
promises, in writing, to pay F $902 if cotton shall rise to eight

cents on or before the first of November, and, if not, $500.
This instrument is given in part payment for a tract of land,

the enhanced price to be paid if the value of the land is in-

creased by its products. Is this a wager? No. The parties

have an interest in the contingency.^

§ 7. Lotteries.

Any agreement, the subject-matter of which is a lottery or

a scheme for the distribution of property by chance

among those who pay or agree to pay a valuable con-

sideration for the chance of getting greater value, is un-

lawful.

A lottery is closely allied to a wager. It involves the ele-

ment of procuring, through lot or chance, by the investment

of one amount of money or its equivalent, a greater amount
of money or value. If there is no consideration for the prom-
ise to distribute property by chance, it is a promise to make
a gift and unenforcible on that ground ; if there is a consider-

ation for it, it is unenforcible because against public policy.

The good morals of society require that no encouragement

should be afforded to the acquisition of property other than by

honest industry. C purchases a farm and cuts it up into lots,

and issues for each lot a ticket, which he sells for $330. The

'Pixley V. Boynton, 79 111. 351.

''Winchester v. Nutter, 53 N. H. 507.

Terguson v. Coleman, 3 Rich. Law (S. C.) 99.
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lots vary in value from $ioo to $i,ioo, and each person who
buys a ticket is to receive one lot. Is this a lottery? Yes.

This case is to be distinguished from a case of partition by lot

by tenants in common, for here the vitiating element is the

chance of getting a very valuable lot for nothing.*

§ 8. Usury.

Any agreement, the subject-matter of vrhich is usury, or

knowingly taking or reserving, or promising to take or

reserve, a greater sum for the use of money than lawful

interest, is unlawful.

O borrows $ioo of H and gives him, therefor, his note, se-

cured by a bill of sale on certain cattle. The note draws six

per cent interest per month and is, therefore, usurious. When
the note falls due, O turns the cattle over to T, as security, for

ten days, at the end of which time H takes them from T. Can
O sue H for the conversion of the cattle ? Yes. The original

transaction is void for usury, and turning the cattle over to T
is an extension of the original usurious security and not a pay-

ment ; hence this transaction is void, and the cattle still belong

toO.2

§ 9. Dealings Affecting the State: In Its External
Relations.

Any agreement, the subject-matter of which is to enter into

dealings with alien enemies, or which is promotive of

hostile action against a friendly state, is unlawful.

An agreement of this sort is unlawful because it is contrary
to the policy of the law. Unless the hostile governments have
waived their rights upon the breaking out of hostilities, a con-
tract is either suspended during the time of hostilities or, if its

'Seidenbender v. Charles' Adm'rs, 4 Serg. & R. (Pa.) 151.

'Ormund v. Hobart, 36 Minn. 306, 31 N. W. 213. See Barnes v.

Hedley, 2 Taunt. 184.
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object is inconsistent with suspension, dissolved. The individ-
ual right must yield to the greater rights of society as a whole.'

§ II. Dealings Affecting Public Service.

Any agreement, the subject-matter of vs^hich is to promote
dereliction of public duty, or to traffic in public offices,

the emoluments of office, pensions, or public contracts,

or to corrupt public officials, is unlawful.

A promise by a citizen to pay an official for doing what the

duties of his office require him to do is unenforcible for two
reasons. It is without consideration, and it is illegal. The
public has an interest in the proper performance of their duties

by public officials, and anything that would tend to make them
less efficient is against public policy. The foundation of a

republic is the virtue of its citizens. When that is under-

mined, the republic itself is endangered and liable to fall. The
duties of public officers and the duties of the citizens are cor-

relative, the one to be animated by a desire for the public good,

the other by a desire for the integrity of every department of

the government. C promises to take charge of a claim of T
against the United States, and to prosecute it before Congress,

as a lobbyist, for him, on T's promise to allow C twenty-five

per cent of whatever Congress may allow him. Is this agree-

ment illegal ? Yes. An agreement for purely professional ser-

vices is valid, but when it includes personal solicitation it is

pernicious and the law puts the seal of its disapproval upon it,

and where the two are blended in one agreement the bad de-

stroys the good. T, therefore, not only has no lien on the

money granted by Congress, but he cannot even recover the

agreed amount in a suit.^ In exchange for M's promise to

procure C's appointment as special counsel for the United

States in defense of the "Farragut Prize Cases," and to assist

in the defense, C promises to pay M one-half of all the fees

which he shall receive as such special counsel. Is this agree-

ment valid ? No. It is contrary to public policy. Corruption

^Esposito V. Bowden, 7 El. & Bl. 793; De Wutz v. Hendricks, 8

Bing. 316; Hanauer v. Woodruff, 83 U. S. (15 Wall.) 439.

"^Trist V. Child, 88 U. S. (21 Wall.) 441,



196 THE FARMERS' MANUAL OF LAW. [Chap. XVI.

in the public service is always the forerunner of despotism.^ R,

a railway construction company, has contracted with the G
Railway to build for it a road by the nearest and most suitable

route through Alabama, but deflects it to the town of Annis-

ton, in consideration of W's promise to donate land and $30,000
in money. Is W's promise enforcible? No. Even if the con-

tract involved only private parties, it would be contrary to

law in binding an employee to rob his employer, but it is also

contrary to public policy in that it attempts to induce a corpora-

tion, affected with a public interest, to disregard the interests

of the public.^ A is running for office and promises to give B
a claim, which he holds against him, if B will work and use

his influence for A's election. This B does. Is the promise

enforcible? No. It is against public policy because it tends

to the injury of the public service. A may sue and collect the

claim.'

§ 12. Dealings Affecting Public Justice.

Any agreement, the subject-matter of which is to compound
a crime, or to oust the courts of jurisdiction, or, at the

common law but not generally to-day, to encourage
law suits, or to maintain a suit in consideration of a
share of the proceeds, is unlawful.

The last two doctrines are known as champerty and main-
tenance. Champerty is maintenance, aggravated by an agree-

ment to share in the proceeds of a suit. At the common law
they were barred, or condemned, on the ground that they
tend to degrade the remedies of the law, lead to corrupt prac-
tices and disturb the peace of society. No encouragement
should be given to litigation by parties, introduced to enforce
rights which the parties, in whom they are vested, are not dis-

posed to enforce. Close social relations or charity may justify

one in maintaining another's suit, but public policy forbids that
one should maintain another's suit as a speculation. A bona

'Meguire v. Corwine, 101 U. S. 108.

'Woodstock Iron Co. v. Richmond & Danville Extension Co., 139
U. S. 643.

"Nichols V. Mudgett, 32 Vt. 546.
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fide purchase of a chose in action does not come within the
condemnation of the rules against maintenance. An agreement
to refer to arbitration incidental and subsidiary matters in dis-
pute, as a condition precedent to a right of action accruing, is

valid, but if it goes so far as to completely oust the courts
of jurisdiction and substitute a forum of the parties' own mak-
ing, it is void, becaus,e tending to endanger the tribunal estab-
lished for the community as a whole. For the same reason
a private person is not allowed, by compounding a crime or
stifling a criminal prosecution, to get redress for his own rights

at the expense of the rights of the state. An agreement may be
voidable because of duress if made to gain release from the

restraint of imlawful imprisonment, or from fear of imprison™
ment or prosecution, but an agreement to gain release from
lawful imprisonment or to stifle criminal prosecution is void

because of illegality.

The above proposition will be further explained by some
illustrations. D, an attorney, is employed by P to sue an in-

surance company to collect insurance for P under an agreement
to retain one-half of the amount received after payment of the

costs. Is this champerty? Yes. Where the English law is

followed, P can sue D in quasi contract for money had and re-

ceived and recover the amount received by D from the insur-

ance company.^ A, an attorney, agrees to take charge of his

case for B, without charge, if the suit is unsuccessful, on B's

promise to pay a large and liberal fee in the event of success.

Is this agreement bad for champerty or maintenance ? No. It

is not champerty for there is no sharing in the fruits of litiga-

tion. It is not maintenance for a lawyer to give his services."

A agrees to institute proceedings for B, pay all the necessary

expenses and receive one-half of what he shall realize. This

agreement is champertous and A cannot sue to recover com-

pensation. To allow champerty would be to permit temptation

to the avaricious and unscrupulous in the profession.^ C claims

to be owner of land, under a will, and employs F to conduct

some litigation in regard thereto for him. In consideration of

C's deeding one-half of the land to him, F promises not only

to rely upon the success of the suit for compensation but to

^Ackert v. Barker, 131 Mass. 436.

''Blaisdell v. Ahem, 144 Mass. 393, 11 N. E. 681,

^Thompson v. Reynolds, 73 111. 11.
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pay the costs and .expenses. Is this agreement valid? Yes,

where the old rules of champerty do not prevail. In New York,

for example, except so far as preserved by statute, they are

abolished. This sert of a contract stirs up no strife and in-

duces no litigatictti.^ H and G enter into an arrangement by
which H is to seek out claims against the G. N. Railway arising

from its failure to fence its track, and to procure the parties

to institute suits, which G is to conduct. H gets seventy-one

of these claims and contracts authorizing G to sue. G institutes

the suits, but the parties settle with the railway company con-

trary to the agreement. The case arises in modem times. Can
G recover for services performed ? While the old common-law
rules of champerty and maintenance are modified so that an

attorney may take a contingent fee or carry on a suit for his

share, the essential principle on which they rested still exists

and agreements are void which stir up strife and contention,

disturb the peace of society, lead to corrupt practices and pre-

vent the remedial process of the law.^ A sues the C railway

to recover damages for destruction of property by fire, and C
sets up the defense that A has agreed, with his attorney, to

have him carry on the suit at his own expense and to receive

one-sixth of the amount recovered, if successful. Can this de-

fense be set up by a third party ? No. If A has a good cause

of action against C, there is no reason why he should be de-

feated in it because of a void contract between him and his

attorney. The question of champerty should be determined

between A and his attorney.' B's son forges his name to vari-

ous notes aggregating over 7,000 pounds. The son has these

discounted by W. After discovering this forgery, in order to

prevent prosecution of his son, and in consideration of the bills

and notes given up by W, B promises to pay the amount of

the notes, and secures the same by mortgage. This agreement
is void as an agreement to stifle criminal prosecution, and it

makes no difference whether W forces it out of B or B pro-

poses it himself.* M is employed by F to collect rent, and fails

to account for a large sum. F threatens to prosecute him for

embezzlement and M indorses to F, not because of the threat

Towler v. Callan, 102 N. Y. 395, 7 N. E. 169.

'Gammons v. Johnson, 76 Minn. 76, 78 N. W. 1035.

'Small V. Chicago, R. L & P. R. Co., 55 Iowa, 582, 8 N, W- 437.

'Williams v. Bayley, L, R. 1 H. L. 200.
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but as a free act, bills accepted by S. Is this illegal ? No. It

is not a case of stifling'prosecution, but of a creditor obtaining
payment of a debt due him. It does not appear that the bills

are given to stop prosecution or because of fear, so that the

payment of the bills is neither illegal nor procured by duress.^

S takes out insurance, with A, on a ship, under a mutual agree-

ment that in case of loss the amount of the recovery shall be
what certain persons designated shall say. This agreement
is valid and there can be no suit, until the referee's action.

Parties cannot oust the court of jurisdiction, but they may
agree that no right to sue shall arise until a reference is made
to arbitrators.^ W, when about to enter the employ of the M
railway as conductor, deposits $65 to be retained by M as se-

curity for the proper discharge of W's duty, and for failure

to discharge his duty the M railway to retain all or a part

as legal damages, M's president being sole judge and his cer-

tificate to be a final adjudication. This is an attempt to oust

the courts of their jurisdiction and is invalid, and W may sue

in a law court and recover.' A is arrested for a felony and
to get him released on bail, N signs his bond, and in exchange
for N's promise to indemnify M against all liabilities, M also

signs the bond. Is the contract of indemnity enforcible? Yes.

The obligation assumed by sureties on a bail bond is not per-

sonal security and, therefore, a contract relieving one from lia-

bility is not illegal*

§ 13. Dealings Affecting Morals.

Any agreement, the subject-matter of which is illicit cohabi-

tation, is unlawful.

The reason such agreement is unlawful is that it is contrary

to the policy of the law. A promise to provide for a woman
because of past illicit cohabitation under certain circumstances

could be supported on moral grounds, but it would be unen-

Tlower v. Sadler, 10 Q. B. Div. 572.

'Scott V. Avery, 5 H. L. Cas. 811.

=White V. Middlesex R. Co., 135 Mass. 216; Miles v. Schmidt, 168

Mass. 339, 47 N. E. 115.

*Maloney v. Nelson, 12 App. Div. 545, 42 N. Y. Supp. 418..
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forcible because a gratuity, and a promise for future illicit

cohabitation is unenforcible because of illegality. Society has

a right to have no conduct of this sort. The institution of mar-

riage is the first act of civilization, and the protection of the

married state is a part of the policy of every people possessed

of morals and laws. P agrees, on certain conditions as to

price, to let B, a prostitute, have a brougham for the purpose

of assisting her in carrying on her immoral vocation. Is the

agreement enforcible by P? No. Anyone who knowingly

contributes to the performance of an act contrary to the law

cannot recover the price of goods supplied thereby.^ An un-

married woman, ignorant of the man's marriage, promises to

marry a married man, in exchange for his promise to marry
her. If it was not for the illegality this agreement would be

perfectly valid, as it has all the other elements of a contract,

including consideration, and as the woman is not tainted with

illegality, she can recover for breach of contract.^

§ 14. Dealings Affecting the Marriage Relation.

Any agreement, the subject-matter of which is to restrain

marriage, procure marriage for a revirard, or discover

private family matters, or which contemplates future

separation of husband and wife, is unlawrful.

These matters relate to the rights of individuals, yet their

performance is of public importance either because tending to

depopulate the commonwealth, or to promote licentiousness.

The marriage contract, of all others, should be the result of

full and free consent, and not only the parties, but society at

large, is concerned in the observance of the duties incident

to the marriage relation. While an intention to restrain mar-
riage is illegal, a contract, or a condition in a will, imposing an
obligation not to marry some particular person or class, or

postponing marriage for good reason, is not contrary to pub-
lic policy. Agreements providing for immediate separation are

^Pearce v. Brooks, L. R. 1 Exch. 313.

"Millward v. Littlewood, 5 Exch. 775. See, also, Hanks v. Naglee,
54 Cal. 51.
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valid, because the state of things has become inevitable, but
those providing for the future are illegal because they induce
the parties not to perform the duties in which society has an
interest. B, a married man, Jiving apart from his wife, and
expecting to get a divorce, promises to marry N, within a rea-

sonable time after such divorce. Is this promise illegal? Yes.

The illegality of a promise is determined at the time it is made,
and a promise, thus aimed at the institution of marriage, is

contrary to the policy of the law.^ A promises to give B $5,coo
if she will return and live with him as his wife until his death

and will not institute proceedings for divorce, and she does

both. Is the promise illegal ? A majority of the Supreme Court

of Massachusetts decided that this promise is illegal, on the

ground that conjugal consortium is without the range of

pecuniary consideration, but Holmes and others dissented on
the ground that it is not unlawful to make a lawful act. Mar-
riage is a consideration for a promise to pay money, and, if

it is not illegal to make such a promise for the assumption of

conjugal relations, it is not, for the resumption of conjugal

relations.^ A promises to pay $i,ooo to B if he will forbear

marrying for the space of six months. B refrains from mar-

riage for six months. Is this agreement illegal? Yes. There

being no reason for B's refraining from marriage, this agree-

ment is against public policy.' J promises to give H $S,ooo if

he will help him to get a wife. This H does. Can H enforce

J's promise? No. It is contrary to public policy, because the

agreement is a marriage brokerage agreement.* A promises

B, first, to live with him and to take care of him while he lives,

and, second, to refrain from marrying while he lives, in ex-

change for B's promise to provide for her amply and suffi-

ciently to make her well oflf. Can A recover for her services ?

Yes. She makes one valid promise and one void promise for

his promise, but the void promise is not illegal, because one has

a right to omit to marry if he or she chooses, and, therefore,

A is not in pari delicto. If B had promised to give $5,ooo for

A's two promises it would be impossible to tell how much of

the $5,ooo was for services and how much for refraining from

^Noice V. Brown, 38 N. J. Law, 228.

"Merrill v. Peaslee, 146 Mass. 460, 16 N. E. 271.

'Sterling v. Sinnickson, 5 N. J. Law (2 South.) 871.

'Johnson's Adm'r v. Hunt, 81 Ky. 321.
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marrying, and, as it could not be divided, suit could not be

brought on the express promise, but in this case there is no rule

against recovery.^

§ 15. Negligence of Common Carriers.

An agreement relieving a comtnon carrier from responsi-

bility for negligence to a passenger or goods is un-

lawful.

This is again because of the interest which the community

as a whole has in the life of its citizens and in the preserva-

tion of the wealth of the state.^

§ 16. Monopolies.

Any agreement, the subject-matter of which is a monopoly,

where one or more persons procure the advantage of

selling alone all of a particular kind of commodity, is

unlawful.

It has been a common-law doctrine, though there are some
indications that it will not always be, that in direct proportion

as a monopoly benefits the individual, it is a detriment to the

public. In the United States neither trades unions nor em-
ployers' unions are illegal per se; it is only as they contemplate

an unlawful object that they become objectionable. Monopoly
generally results from combination. Individuals may ordina-

rily combine their capital and energy to effect any object any

one of them might pursue, but, if the end of their agreement

is to destroy competition, it is held to be against public policy.

A and B, with others, are members of a Chicago Law Steno-

graphic Association whose constitution (contract between the

members) declares that it has for its object the control of the

price to be charged, by restraining competition between mem-
bers of the association, but it is not connected with the sale of

'King V. King, 63 Ohio St. 363, 59 N. E. 111.

"New York Cent, R. Co. v- Lockwood, 84 U. S. (17 Wall) 357.
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any business. Is there any right of action for violation of any
rules of this association ? No. It is contrary to public policy,

as it tends to create a monopoly against which public interests

have no protection.^ The candle manufacturers of the eastern

part of the United States combine in an incorporated company
to last six years, with the object of increasing the prices and
decreasing the manufacture of candles in the territory covered.

The members pay in a certain per cent of the price of candles

disposed of on their own account and each receives his pro-

portion of the pool. No member is obliged to operate his fac-

tory, as his proportion is determined by the business done in

previous years. Is this compact illegal ? Yes. It is contrary to

public policy, and if one member drops out, he cannot sue to

compel payment of money due.^

§ 17. Restraint of Trade.

Any agreement, the subject-matter of which is a restraint of

trade, not necessary for its protection, is unlawful.

If a restraint of trade goes beyond reasonable protection it

tends to injure the public, if not for other reasons in that it

deprives the state of the services of its citizens in their chosen

field of activity, and it oppresses one party without benefiting

another; but, if the restriction by being limited as to time or

place, does not go beyond what is reasonably necessary for the

protection of a trade or business, the public is helped rather

than injured, for the public is interested in the parties on both

sides. Contracts in partial restraint of trade help rather than

harm both public interest and private welfare. They are

necessary to trade itself. They protect all established business

by safeguarding its secrets and making it salable. In the

early days, when one who could not work at his trade could

hardly find work, it was said that contracting not to follow

one's trade was the same thing as contracting to be idle or to

expatriate himself, but in the light of modern ease of change

of pursuits this statement would be absurd. The rule now,

as extended, seems to be that if it is necessary in order to give

'More V. Bennett, 140 111. 69, 29 N. E. 888.

''Emery v. Ohio Candle Co., 47 Ohio St. 320, 24 N. E. 660.
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fair protection to business, the restriction may be unlimited,

unless the agreement is one that will injuriously aifect the

public interests. Restraints upon trade, as any other agree-

ments, to be enforcible, must, of course, have a sufficient con-

sideration. Restraints may not only be placed on trade by the

voluntary act of the parties where it is necessary to determine

whether they are against public policy ; but it may be necessary

for society because of public policy, as announced by the ma-
jority in the state, to place involuntary restraints upon trade,

by grant, as in case of patents on inventions ; or by custom, as

in the case of particular trades; or enactment, as in the case

of the protective tariff and positive regulations, topics already

considered. D assigns to P a lease, for five years, of a bakery

in a certain parish, giving a bond, conditioned in the amount
of fifty pounds, not to engage in the trade of a baker during

tBat time anywhere in the parish. This bond, in voluntary

restraint of trade, is not against public policy because it is

necessary to protect P, and it is not so unlimited as to deprive D
of means of sustenance or society of a useful member.^ C,

director of a school of languages in Providence, employs R
to teach French under an agreement that for one year after

the end of his service he will not teach French or German, or

be connected with a school that teaches them, in the state

of Rhode Island. Is the agreement enforcible? No. It is

not necessary to be so extensive to protect the business of C,

for no protection is needed outside of Providence.'' Three men,
as business managers of electric companies, agree to form one
new company to which they sell the business of all three, and
as a part of the good will of the business sold, each officer

agrees not to enter into business to compete or interfere with
the business of the new company for a period of five years.

This stipulation goes no farther than is reasonably necessary
to protect the good will of the business sold.* In consideration
of a deduction from the retail price, A promises not to sell

caffein for less than a stipulated price, in default of which he
will pay $21 as liquidated damages. He sells below the agreed
price. Is he liable to pay the $21 ? Yes.*

'Mitchel V. Reynolds, 1 P. Wms. 181.

"Herreshoff v. Boutineau, 17 R. L 3, 19 Atl. 713.

"Anchor Elec. Co. v. Hawkes, 171 Mass. 101, 50 N. E. S09.

'Garst V. Harris, 177 Mass. 72, 58 N. E. 174.
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§ i8. Dealings Affecting Public Health and Safety.

Any agreement, the subject-matter of which is to injure the
public health or safety, is unlawful.

Government is instituted and maintained and law is admin-
istered for the protection of the rights of the people, of which
the right to personal safety is not one of the least important,

and where the subject-matter of a contract is designed to in-

jure the public health or safety, it is contrary to the policy of

the law, and a remedy will be withheld from the party attempt-

ing the wrong, though it does not amount to a crime or a tort,

C agrees to sell, and P to buy, such quantities of menhaden
as P's business requires, not to exceed C's catch, P to receive

the barrels of menhaden from C, but to brand them with mis-

leading marks such as "Alaska mackerel," etc. Can P recover

on this agreement ? No. It is not enforcible because of fraud

upon the public.^

^Church V. Proctor (C. C. A.), 66 Fed. 240.
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§ I. Formal Agreements

In order to be enforcible, agreements relating to certain

subjects must be under seal, and agreements relating

to certain other subjects must be in writing or in some
other way satisfy the requirements of the statute of

frauds.

The early doctrines of the law crop out here for the require-

ment of a seal is a doctrine that got a foundation in the law
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before the modern consensual contract was discovered. Before
that time the only way that an executory agreement could be
made binding was by the contract under seal. This necessi-
tates the classification of contracts into formal, or those under
seal and those in writing, and the formless or oral.

§ 2. Requirement of Seal (Deeds).

Conveyances of real estate are sometimes required to be
under seal, and the parties may put their other agree-
ments under seal as a matter of choice. If that form
of expression is used, the contract is called a deed or
specialty, and derives its validity from its form alone.

A promise tmder seal, at the common law, possessed validity,

not because of the agreement of the parties nor of consider-

ation, but from the formality itself. Therefore, a gratuitous

promise under seal was binding, and an offer under seal could

not be withdrawn. But today the doctrine of the seal has little

application and in many states private seals have been abol-

ished. Yet the rights arising out of a sealed contract may be

greater than those arising from a simple contract. A right of

action lasts longer before being barred by the statute of limita-

tions. Estoppel sometimes applies, as it would not otherwise.

A debt imder seal is entitled to priority over simple contract

debts, and the latter are merged in the former where the same
engagement is covered by both. At the common law, a cor-

poration could not contract except under seal, but this rule

does not obtain today. The contract under seal is a formal

contract.

Contracts of record, including judgments and recognizances,

have been classed as formal contracts, but they are properly

classed as quasi contracts, having been relegated to that

limbo by the action of assumpsit, which removed the law

of contracts from its old foundation of debt (and covenant)

and placed it upon its own new foundation of promise. This

quasi contractual obligation ranks above specialties so far as

priority is concerned.

A deed or specialty, is a contract under seal, and land is

generally conveyed by deed, but it does not follow that they

are synonymous. Deeds may not refer to land, and certain

forms of conveyances require more than a seal. The deed of
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bargain and sale must be based on a valuable consideration, and

a covenant to stand seized must be based upon a good consid-

eration.^

§ 3. Writing Required for Deeds.

A deed must be in writing or printed on paper or parch-

ment.

Formerly a deed executed by one party had smooth edges

and was, therefore, called a deed poll; while a deed executed

by two or more was copied for each on the same parchment,

and then cut apart by indented edges and was, therefore,

called an indenture.

§ 4. Seal Required for Deeds.

A deed must be under seal (and signed).

At the common law a seal was wax, or other tenacious mat-

ter, with an impression on it, and that it was which constituted

the primary distinction between writings sealed and writings

not sealed; but, in recent times, the seal has become a mere
form, and a flourish of the pen, the word "Seal" or "L. S.,"

or other mark, with pen or print, is sufficient. At the common
law a deed need not be signed, the seal alone being sufficient,

but where the seal has become a mere form the signature is a

material part of the deed. The seal rendered a promise obliga-

tory, not because it identified the party who affixed it, but be-

cause of the ceremony and solemnity necessary in affixing it.

The next of kin sues the administrator for an account, and the

administrator pleads a release sealed and delivered, but not
signed. Is this a good pka ? Yes. The release does not need

to be signed in order to be effectual.^ A paper signed in Vir-

ginia has a scrawl on it for a seal, but no wax, but the instru-

ment is made payable in New York. Is this a seal? Accord-
ing to the strict rules of the common law it is not, and as this

instrument is to be tested and governed by the laws of New
York, where the common-law rules prevail, it is not a sealed

^Anonymous, Bel. Ill; Sharington v. Strotton, 1 Plowd. 898, 308a;

Krell V. Codman, 154 Mass. 454, 28 N. E. 578.

'Taunton v. Pepler, 6 Madd. 166.
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instrument.^ N signs a promissory note, on which the word
"Seal" appears immediately after his name. Is this contract
under seal ? Yes. The necessity for an actual seal in its orig-

inal sense has long gone by. This is a specialty and an action

thereon is not barred by a statute of limitation which applies

to simple contracts.^ A attaches his seal to an obligation, but
does not state "Sealed with my seal," nor "In witness whereof."
Is this obligation good? Yes. The seal is sufficient according

to the early common law.' In an action of covenant, A pro-

duces a writing which concludes "As witness my hand this

22d day of February, 1791, W.," with a written scroll annexed
to the signature of W. Should this be admitted as evidence ?

In some jurisdictions it is held that as a covenant is a deed,

and the seal is one of the essentials of a deed, the clause "In

testimony whereof" ought to recite that the maker hath there-

unto put his seal, otherwise a supposititious seal may be affixed.

As in this case he has not done this, but has said, "As witness

my hand," this is not a good covenant.* E, one of the members
of the firm of E, B and G, signs the firm name and affixes

brackets for a seal on a promissory note. Will assumpsit lie

against E, B and G? In any event, this is a sealed instrument

as to one of the makers, and where the old rule prevails only

covenant can be maintained thereon.^ C makes a covenant with

G, for the benefit of G's widow, who is H. Can H enforce

this covenant? No. Only those who are parties to contracts

under seal can sue on them, and in Massachusetts, H could

not sue, though this were a simple contract, because of lack

of privity.*r6

§ 5. Delivery Required by Deeds.

A deed must be delivered. The maker must part with the

right of control over it, and the grantee unconditionally

accept it.

'Warren v. Lynch, 5 Johns. (N. Y.) 339.
"

'Lorah v. Nissley, 156 Pa. 329, 27 Atl. 243.

'Anonymous 1 Dyer, 19 A.

'Austin's Adm'x v. Whitlock's Ex's, 1 Munf. (Va.) 487.

"Eames v. Preston, 20 111. 389.

"Saunders v. Saunders, 154 Mass. 337, 28 N. E. 270.
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All that is necessary to constitute a delivery is an intention

that the deed shall become operative. It may be handed to the

other party to it, or to a third party, or even retained in the

possession of the party executing it. A delivery may also be

upon condition, when it is called a delivery in escrow. A sues

on an obligation of March 20th, dated October loth, but deliv-

ered March 20th. Is March 20th the true date of the obliga-

tion? Yes, and, therefore, a declaration to this effect is not

demurrable.^ R, on December 14th, makes a proposal to take

from S, insurance against burglary. A protection note is

issued on December i8th. On December 27th, S executes a

policy and attaches a seal to it, but does not deliver the policy.

On December 26th a burglary occurs. Can R sue on tlie policy ?

Yes. This is not a conditional execution, and as there was an

intent that the policy should become operative, the fact that it

remains in S's hands is immaterial.^ H signs a deed and places

it on a table where a scrivener is sitting, but the latter does

not represent the grantee and goes away leaving the deed on
the tabk. Is this a sufficient delivery? No. In order to be a

complete delivery there must be an acceptance by the grantee

or his representative.'

§ 6. Requirement of Writing.

Many agreements must be in writing in order to be en-

forcible.

Unlike the seal, writing does not, even at common law, dis-

pense with the other essentials of a contract, but, where an
agreement is required to be in writing, that is merely an addi-

tional prerequisite to enforcibility. Parties, assent, considera-

tion, definiteness, intention to create legal relations, freedom
from vitiating circumstances and illegality, all of these things

are required as well as writing.

'Stone V. Bale, 3 Lev. 348.

'Roberts v. Security Co. [1897] 1 Q. B. 111. See, also, Butler v.

Baker, 3 Coke, 25 a, 26 b.

'Meigs V. Dexter, 172 Mass. 217, 52 N. E. 75.
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§ 7. Commercial Paper.

Bills of exchange and promissory notes must be in writing.

The necessity of the case makes this imperative The object

of commercial paper is to facilitate business by giving to the

commercial world something that can readily pass from hand
to hand like money, free from equitable defenses, and this

could not be accomplished without some tangible writing.

§ 8. Statute of Frauds.

The statute of frauds (29 Car. II., C. 3, as adopted by stat-

utes in the various states) requires that certain agree-

ments, or a note or memorandum thereof, shall be in

writing and signed (or subscribed) by the party (or

parties) to be charged therewith, or some person there-

unto by him lawfully authorized, before an action may
be brought thereon.

One reason why the original statute of frauds was passed

was because the plaintiff and defendant were not then com-

petent witnesses in their own behalf, but, though they may
now testify the real object to be accomplished by the statute

—

prevention of fraud and perjury—makes it as necessary to

have written evidence in certain cases as when the statute was

first enacted.

If a subject comes within the statute, the statute can be

satisfied, except in the case of sales of chattels, only by a writ-

ten agreement or a note or memorandum of an agreement,

which means that the memorandum must show all the essen-

tial elements of the contract, though details may be omitted

and no particular form need be followed ; and, where the con-

tract is required by the statute to be in writing, it cannot be

modified by an oral agreement; for, pro tanto, that would be

violating the provisions of the statute, which, to prevent fraud

and perjury and to secure better evidence than the slippery

testimony of men's memories, eliminates oral and requires

written evidence in regard to those subjects. Where a statute

requires the agreement or memorandum to be "subscribed" it

must he signed at the end, but, if the language is merely
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"signed," the signature may come anywhere. The signature

may be made by an authorized agent who, if authorized to

sign, may sign his principal's name, and if authorized to sell

only, may sign his own name. Authority to execute a deed

must be by deed, for the power must be of as high dignity as

the act. Both parties do not need to sign, in order to give the

memorandum validity, but no one can be sued (charged) un-

less he has signed. The memorandum must not only show
who are the contracting parties, but, which is promisor and
which promisee. The memorandum may consist of several

papers, but they must appear on their face to be connected

parts of one transaction, or when connected make a contract

without further explanation.

Failure to comply with the statute, except in some jurisdic-

tions in the case of sales, does not render the transactions

void, but merely imenforcible ; the statute affects the remedy
only. Hence the statute of frauds that will apply is that of

the place where the agreement is sought to be enforced. Where
there is part performance of an oral contract in regard to the

sale of land, equity will sometimes compel specific performance.

The party to be charged may expressly waive the defense of

the statute. Though the agreement relates to some subject

which falls within the statute, if it is executed on both sides,

it is valid ; and if it is executed wholly or in part only on one

side, recovery may be had in quasi contract for benefits con-

ferred, if the other party is in default. The statute does not

apply to specialties.

The fourth and seventeenth sections of the original statute

will constitu .; the basis for our discussion. They are as follows

:

"No action shall be brought whereby to charge any ex-

ecutor or administrator, upon any special promise, to answer
damages out of his own estate; or whereby to charge the de-

fendant upon any special promise to answer for the debt, de-

fault or miscarriages of another person ; or to charge any per-

son upon any agreement made upon consideration of marriage

;

or upon any contract or sale of lands, tenements or heredita-

ments, or any interest in or concerning them; or upon any
agreement that is not to be performed within the space of one
year from the making thereof; unless the agreement upon
which such action shall be brought, or some memorandum or

note thereof, shall be in writmg, and signed by the party to
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be charged therewith, or some other person thereunto by him
lawfully authorized." (Sec. 4)
"No contract for the sale of any goods, wares and mer-

chandise, for the price of ten pounds sterling or upwards,

shall be allowed to he good, except the buyer shall accept

part of the goods so sold, and actually receive the same, or

give something in earnest to bind the bargain, or in part of

payment, or that some note or memorandum in writing of the

said bargain be made and signed by the parties to be charged

by such contract, or their agents thereunto lawfully author-

ized." (Sec. 17)

§ 9. Promise of Executor or Administrator.

The statute applies to an action "to charge any executor or

administrator, upon any special promise, to answer
damages out of his own estate."

The statute does not apply to promises of a personal repre-

sentative to pay money out of his own estate, to subserve

some end of his own, nor to pay a debt of his decedent out

of the decedent's estate, but only to answer out of his own
estate claims against the estate, for which he is liable only as

representative of the decedent.

§ ID. Promise to Answer for Another's Debt.

The statute applies to an action "to charge the defendant

upon any special promise to answer for the debt, de-

fault, or miscarriage of another person."

Statutes sometimes read: "Every special promise to answer

for the debt, default, or doings of another." If the promise

is not supported by consideration or is otherwise unenforcible,

it is not necessary to consider whether it comes within the

statute; but, if the contract possesses all the other elements

of enforcibility, it is then necessary to decide whether it is

a guaranty. The action referred to in the statute includes lia-

bilities present or future arising out of tort as well as out of

contract.
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The term "another person" means someone other than the

immediate parties to the agreement. Three parties are thus

involved. There must be a promise by one person to pay a

second person a third person's debt.

The promise must be collateral; it must be a guaranty.

Therefore, there must be an original debt to which an auxiliary

promise can be collateral. If the promisor is alone charged,

or if the original debt is extinguished, or if the promisor is

really subserving some interest of his own, or if the promise is

to be answered for out of the third person's property, the

promise is not a guaranty, and is not within the statute. D,

orally, promises P that if he will loan one E his gelding to ride

to a certain place, E will safely return the animal. For this

promise, P loans the gelding to E. Is the promise enforcible ?

No. This is a collateral undertaking, as P may sue E in deti-

nue, and it is, therefore, within the statute.^ C owes P a debt,

secured by a mortage deed. D promises P to pledge as secu-

rity certain bonds which he agrees to redeem at par within

one year if P will redeed the land to C. On this inducement P
deeds back the land to C. Is D's promise within the statute

of frauds? No. P relinquishes his claim to the land and D
enters into an independent obligation.^ B obtains a judgment
against P. W requests N to become bail for a stay of execution

on this judgment, and orally promises him to pay the judgment
if P does not. N gives bail and has to pay the judgment. Can
he enforce W's promise? No. It is a promise to answer for

the debt of P. The act of giving bail is sufficient consideration

for W's promise, but N should have secured a promise in

writing.^ S owes W a debt, and W orally promises R that if he

will sign notes as surety for S, W will procure a chattel mort-

gage from S to secure payment of the notes. Is W's promise

within the statute? No. S is the "another" in this case, but

W does not promise to pay his debt, for the only liability of

S to R is a possible quasi contract to arise in the future, and
even if that is treated as a "debt," W's obligation is not collat-

eral but original, a promise to pay not S's debt but R's ; that is,

to save him harmless by getting a mortgage. In order to bring

^Bourkmire v. Darnell, 3 Salk. 15.

'Booth V. Eighmie, 60 N. Y. 238.

'Nugent V- Wolfe, 111 P?- 471, i Atl 15,
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the case within the statute, S would have to promise to give the
chattel mortgage and W promise to get it if S should not.^ In
settlement of a suit against him, M gives H $1,062 in commer-
cial paper in exchange for H's promise to take them in satis-

faction of his claim of $750 and to pay a debt of $500 due from
M to a third person. Is this promise of H within the statute?
No. There is no promise to pay another's debt. After this

transaction, the debt is H's. He has been paid to pay it.^

§ II. Agreements Made upon Consideration of

Marriage,

The statute applies to an action "to charge any person upon
any agreement made upon consideration of marriage."

Statutes sometimes modify this so as to read, "Every agree-

ment, promise, or undertaking made upon consideration of

marriage, except mutual promises to marry." However, this

is but a restatement of the common-law interpretation of the

statute. Mutual promises to marry do not come within this

section
;
yet, if the agreement cannot by its terms be performed

within one year from the making thereof, it will come within

the next section of the statute. Part performance does not

apply to a unilateral agreement within the statute, for the same
act of performance which brings the contract within the sweep

of the statute cannot be relied upon to exclude it therefrom.

In such cases the marriage is the acceptance of the proposal;

it adds nothing to the circumstance, which makes a writing

essential. W enters into an oral antenuptial agreement with

L wherein he promises her that if she will marry him he will

give her, at once, $5,000 and, later, other property. L marries

him. Is this promise within the statute? Yes. This is the

exact case meant by the statute. The doctrine of part perform-

ance does not apply, for equity cannot repeal a statute.'

'Resseter v. Waterman, 151 111. 169, 37 N. E. 875.

''Meyer v. Hartman, 73 111. 443.

=Hunt V. Hunt, 171 N. Y. 396, 64 N. E- 159,
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§ 12. Agreements Not to Be Performed within One
Year.

The statute applies to an action "upon any agreement that

is not to be performed within the space of one year

from the making thereof."

Statutes sometimes insert a phrase so that the provision reads

"upon any agreement that by its terms is not to be performed

within the space of one year from the making thereof." This

section applies to all contracts whether they also come within

other provisions of the statute or not, except where the statute

permits oral leases for a term of three years. The statute does

not apply to a contract that by its terms may be performed

within one year from the time it is made, but to such only as by

their express terms cannot be carried into full execution until

after the expiration of a year; and, if it can be performed

within one year at the time it is made, a subsequent modifica-

tion which extends performance beyond a year (if not itself

longer than one year) does not bring it within the statute.

But if the parties intend the agreement to last beyond a year,

it should be held within the statute, even thou^ there is a

possibility of performance within that time. Some courts

hold that this clause means not to be performed on either side,

so that if one party can perform his side of the agreement
within a year, the fact that the other cannot does not make it

within the statute. But, in any event, a party who confers bene-

fits can recover in quasi contract. In consideration of another

promise by P, D promises to give P a certain amount of money,
on the date of his marriage. This is not within the statute, as

it does not appear from the agreement that it is to be performed
after a year. If the contingency may happen within a year,

the promise is not within the statute.^ By an agreement be-

tween W and T, it is agreed that, if W will grant the ground
for a switch and put down the ties at a certain point, T will put
down the rails and maintain the switch for W's benefit, as long
as he needs it. Is the agreement within the statute? No.
There is no stipulation which in terms, or by reasonable infer-

ence, requires the contract to continue more than one year.

Within a year, W might die or abandon his whole business, or

'Peter v. Compton, Skin. 353.
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for other reasons cease to need the switch.^ D sells out his

grocery business to P, and orally promises him, in that connec-
tion, not to go into business in the same town for five years.

Is this agreement within the statute? No. If the death of

the promisor within the year will merely prevent full per-

formance of the agreement, it is within the statute ; but, if his

death will leave the agreement fully performed and its pur-

pose carried out, it is not. Therefore, this promise is not

within the statute.^ In a deed, C assigns certain letters patent

to H and N, who agree to pay therefor by installments extend-

ing over several years. H does not sign but affixes his seal.

Is H's covenant within the statute, so that it must be signed

by him? No. The statute of frauds does not apply to con-

tracts under seal.' D lets H have twenty ewe sheep, under an

agreement to return forty at the end of four years. Is this

within the statute? Yes. It cannot be performed within a

year, but as D has performed, though he cannot sue on the

express contract, he may sue in quasi contract or tort, and H
cannot plead the statute as a bar.* B agrees on the 31st of

March, to work for C for one year, to commence April first,

for a stipulated price, promised by C. Is this agreement within

the statute? Yes. If the term of service is to commence at

any time subsequent to the day of the contract, and is for a

full year, it cannot by its term be performed within one year

from the making.' D and P make mutual promises to marry

each other, at the end of a period of about five years. This

agreement comes within the very teeth of the statute.^ H's

agent draws up a memorandum of an agreement, in which

he places H's name at the top, and below writes a promise of E
to work for H for three years for 130 pounds per annum, and

E signs this, at the bottom. Is this a sufficient memorandum to

bind H? Yes. It states all the elements of the contract and

H's name as party to be charged is signed by his authorized

agent. There is H's name, inserted by his agent, in a con-

"Warner v. Texas & P. R. Co., 164 U. S. 418.

'Doyle V. Dixon, 97 Mass. 208.

'Cherry v. Heming, 4 Exch. 631.

•Dietrich v. Hoefelmeir, 128 Mich. 145, 87 N. W. 111.

'Billington v. Cahill, 51 Hun, 132, 4 N. Y. Supp. 660; Odell v.

Webendorfer, 50 App. Div. 579, 64 N. Y. Supp. 451.

'Derby v. Phelps, 3 N. H. 515.
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tract intendea to be binding on E, and that it is in the form

of an address is immaterial.^ T and others agree, in writing

to herd cattle for B for a term of about two years, each to

receive for his labor one-sixth of the price the cattle sell for

above a certain price. B does not sign this agreement, but, in

subsequent letters, refers to "the agreement" again and again.

Therefore, this is a sufficient memorandum to bind him, in a

suit by T. It is not necessary that the writings should, on their

face, demonstrate their reference, and unless B by oral proof

can show that he meant some other agreement, he is estopped

from denying that the agreement referred to in his letters is

the one signed by T.^

§ 13. Conveyances of Real Property.

The statute applies to an action upon any contract for the

sale of lands, tenements, or hereditaments, or any in-

terest in or concerning them.

The original statute excepted leases for three years or less,

and modern statutes generally except from the operation of

the statute "leases for a term not exceeding one year" and
"contracts for the leasing for no longer period than one year."

Whether sales of the products of the soil come within the

statute or not, depends upon whether the products are per-

sonalty or realty. Fructus industriales (or crops produced by
annual cultivation), fructus naturales (or natural growths)

after severance, and minerals after severance, are personalty,

and a contract regarding them or which contemplates the pass-

ing of title only after removal is not regarding land. An ease-

ment, but not a mere license, true fixtures, fructus naturales

and minerals before severance, are interests in land. The stat-

ute does not apply to judicial sales, and equity will decree

specific performance of an oral contract where the party ask-

ing for relief has performed such acts on the faith of it,

that otherwise he would suffer an injury amounting to fraud

(as where possession has been taken and purchase money paid,

or permanent improvements made).

'Evans v. Hoare [1892] 1 Q. B. 593.

'Beckwith v. Talbot, 95 U. S. 289.
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The statute of frauds does not apply to partnership agree-

ments for the purchase and sale of land. There is no con-

veyance nor contract to convey land, or any interest therein.

If later, pursuant to their agreement, the partners buy or sell

land, the transfers, or agreements to transfer title will have to

be in writing, but the partners do not convey, or contract to

convey, any land from one to the other. The statute does
not apply to oral partitions of land by tenants in common by
marking a division line, for there is no acquisition of land

nor transfer of title, but only the setting apart in severalty of

the interests held in common.

Some concrete illustrations will bring out the application

of this section of the statute of frauds. A orally agrees to

sell B, and B agrees to buy, certain growing timber. Can B
sue A for breach of contract if he refuses to perform? No.

This is a sale of something which is a part of the realty and
the contract must be in writing.^ A tenant puts certain chat-

tels into D's mill, but does not remove them during his term.

Thereafter, the tenant sells them to P, who orally sells them to

D, on his oral promise to pay a certain price for them. Is this

within the statute? Yes. As the chattels are not removed
before the end of the term they become fixtures, in the true

sense (land), and a writing is essential. P cannot recover on

the express contract.^ D sells to P, at auction, building ma-

terials composing a certain building, for a certain price, the

building to be torn down within a certain time. P pays down
ICO pounds. Later D returns this and P sues for specific per-

formance, etc. Is this a sale of land or of chattels? It is

either a sale of land, as being a sale of the house standing, or

at least the right to possession of the land or house for the

purpose of pulling down the house, and this is an interest in

land. If the owner should agree to sell the materials in the

house after he should pull it down, it would be a sale of chat-

tels.^ W orally agrees to sell L, for $175, his dwelling house,

W to deliver it to L, standing upon blocks, within a certain

time, and L agrees to accept and pay the price. W delivers

it. Is this a sale of land? No. As the severance is to be

'Hirth V. Graham, 50 Ohio St. 57, 33 N. E. 90.

=Lee V. Gaskell, 1 Q. B. Div. 700.

"Lavery v. Pursell, 39 Ch. Div. 508.
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made before sale, it is a sale of chattels.^ I is orally authorized

to sell certain land for D, and signs a contract for a sale of

the land with D's name by I "as agent." Does this satisfy

the statute? Yes. Authority to convey must be in writing

under seal, but an authority to make a contract for a convey-

ance need not be.^ P and D enter into an oral agreement

wherein they are to pay off the incumbrances on certain real

estate, sell and dispose of the same and share the profits and
losses. In a suit for an accounting, is this oral agreement com-
petent evidence? Yes. A partnership agreement for buying

and selling land does not need to be in writing. It does not

transfer any title to land, nor create any interest in land.^ D
orally agrees with R to acquire the title to an undivided two-

thirds of certain land in his own name, and to convey to R
an undivided one-third, for R's promise to pay one-third of

the purchase money and one-half of the expenses. Is this

agreement within the statute ? Yes. The circumstance that at

the time of the agreement D does not own the land brings the

case more clearly within the statute. Here, there is no right

of quasi contract, for D has not given R any of the benefits.*

P and D make an oral agreement that D shall bid off and buy a

certain estate, upon the joint account of both, in equal shares.

Is the agreement within the statute? Yes. Hence P cannot

enforce a trust in the land, in his favor, after it is conveyed

to D.' By an agreement in writing D agrees to convey to P
certain land, and P thereupon enters into possession. P then

agrees, verbally, to sell and surrender an undivided one-half

back to D, for his oral promise to pay $3,500. D goes into

possession and sells the land to a third party. Can P recover

the $3,500 orally promised him? No. Either the written

agreement which gives P an equitable interest in the land will

have to be rescinded, or P's conveyance will have to be in

writing. There is no evidence of rescission and there is no
written conveyance. The mere surrender of possession is not

"Long V. White, 43 Ohio St. 59.

Johnson v. Dodge, 17 111. 433.

"Bates V. Babcock, 95 Cal. 479, 30 Pac. 605.

'Dunphy v. Ryan, 116 U. S. 491.

"Parsons v. Phelan, 134 Mass. 109.
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sufficient part performance.^ W and R are tenants in common
of a certain tract of land. They orally partition same by
marking the division line. Is this partition within the statute
of frauds ? No. It is not a sale or transfer of land, or any
interest therein.^ P and D have a dispute as to a boundary and
then they get a surveyor to re-survey, and place a fence on the

line, and acquiesce therein for six years. Is this valid? Yes.
Where the ow^ners of contiguous lots by oral agreement mutu-
ally establish a dividing line not then established, and, there-

after, use and occupy their respective tracts for a time, the

agreement is not within the statute of frauds. After this

long acquiescence P is estopped from denying the agreement.^

P takes from D a letterhead on which D's name appears and
writes an offer to buy certain land, which he supposes D owns,

and signs his own name thereto. D is not the owner and re-

fuses to convey. P sues D. Is this memorandum signed

by the party to be charged? No. The address at the head
is no part of the document. In order to bind a party, a name
thus placed must be recognized as his own name by the party

whose name it is, as by writing it for the purpose of a memo-
randum or by sending it.^ J signs a memorandum of a sale of

land which on its face is complete, but the testimony shows
that the consideration stated is not the true consideration.

Must the memorandum state the consideration? By statute it

is sometimes expressly enacted that the consideration need not

be expressed; otherwise, it must be. If it were open to the

vendee to prove by oral testimony the price to be paid, he might

prove any other terms of the contract, and the statute would

no longer prevent frauds and perjuries. In a unilateral con-

tract, the consideration is the act of acceptance ; in a bilateral

it is a promise ; and if either element of the agreement is shown

it is almost inevitable that the consideration will be shown.^ G
is agent for H, but, without authority in writing referring to

the specific property, sells an "estate on Congress Street," to

D, for $1,1GO, executing a memorandum to that effect. H
owns several estates on Congress Street. The agent has a

'Dougherty v. Catlett, 129 III. 431, 21 N. E. 932.

''McKnight v. Bell, 135 Pa. 358, 19 Atl. 1036.

Tavanaugh v. Jackson, 91 Cal. 580, 27 Pac. 931.

'Hucklesby v. Hook, 82 Law T. (N. S.) 117.

"Hayes v. Jackson, 159 Mass. 451, 34 N. E. 683.
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letter which identifies the property, but there is no reference

thereto in the memorand^'m. Is the memorandum sufficient?

No. It shows on its face that it may apply to more than one
estate. So far as the memorandum goes the agent's authority

might as well be oral.^

§ 14. Sales of Personal Property.

The statute of frauds applies to a "Contract for the sale of

any goods, wares and merchandise, for the price of ten

pounds sterling or upwards." In order that such con-

tract shall be allowed to be good, the statute requires

either a note or memorandum of the bargain signed by
the party to be charged or by his agent, or a receipt and
acceptance of part of the goods, or something in earnest

to bind the bargain or in part payment.

Modern statutes sometimes declare that oral contracts of
the above sort are void unless one of the three requirements
named is met. Under this provision of the statute of frauds
are included both actiial sales, which presently pass the title

to chattels, and contracts to sell, which contemplate the pass-
ing of title at some future time. It should be noted that this

section of the statute differs radically from the section here-
tofore considered. While the section heretofore considered
has one uniform requirement of writing, the section now
under consideration gives an option between three require-
ments, only one of which is writing.

§ 15. Value Over a Certain Amount.

The statute does not apply to contracts for sales unless the
value of the goods, etc., reaches ten pounds sterling, or
upwards.

The original statute has been generally changed to read
value instead of price, and fifty dollars instead of ten pounds.

•Doherty v. Hill 144 Mass. 465, 11 N. E. 581.
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If the contract embraces more than one article, the aggre-
gate value is the value intended. The proposed American
act to make uniform the law of. sales suggests $500 as the
value when the statute shall begin to apply. P goes to B's
shop and bargains for various articles, a separate price being
agreed upon for each and no one article being worth ten
pounds, but all together amounting to seventy pounds, and an
account for the whole is made out. Is this sale within the
statute ? Yes. It is the intent of the parties to make one entire

contract, so that, though P assists in measuring, cutting and
marking the goods, the sale is not valid, for so long as the
seller retains possession and his lien is not lost, there is no
such receipt and acceptance as is contemplated by the statute.^

§ 16. Sale and Not Contract for Work, Labor and
Materials.

The statute does not apply to a contract for work, labor

and materials, but only to a contract for the sale of

goods, etc. A contract is for the sale of goods, by the

English test, if when ultimately carried out it will re-

sult in the sale of a chattel; by the New York test, if

the chattels are in existence (in solido) at the time of

the contract ; by the Massachusetts test, if the contract

when ultimately carried out will result in the sale of a

chattel, except goods manufactured especially for the

vendee and on his special order and neither intended

nor adapted for the general market.

The English and Massachusetts rules look to the time of

performance, the New York rule to the time of the formation

of the contract. In England, sales of choses in action do not

come under the statute, but in America they generally do,

either by virtue of being expressly included or by judicial in-

terpretation. In general, all personal property is included. The
statute applies to barter as well as sale. At the order of F,

P, a dentist, in England, makes two sets of false teeth for the

price of twenty-one pounds, but these are never received and

'Baldey v. Parker, 2 Barii. & C. 37.
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accepted. There is no part payment, and there is no memo-
randum, other than a letter in regard to an appointment but

not disclosing any bargain. Is this a sale of goods? In Eng-

land the test is whether the contract when carried out will

result in the sale of a chattel. If so, it is a sale of goods ; if

not, it is a contract for work. This contract results in the

sale of chattels*, and, as the statute is not satisfied, the dentist

has no cause of action.^ G and B, in Massachusetts, enter into

an agreement, by which G is to make a buggy for B according

to special directions given by B, for the price of $675. After

G completes the buggy, he sends to B a bill, which B keeps. G
retains the buggy in his possession until, nearly a month later,

it is destroyed by fire. Is this contract within the statute?

No. The Massachusetts rule is like the English rule, except

that a contract to make chattels for the purchaser on his

special order and not for the general market, as in this case,

is constructively a contract for labor and not a sale of goods.^

In New York, D orally agrees to manufacture ten tons of paper

for P, as soon as certain other work is finished, for which

P agrees to pay fifteen cents per pound. Is the agreement

within the statute? No. In New York, it is a contract for

work, as in that state whether the contract is for a sale or

not depends upon whether the goods are in existence at the

time of the contract. Consequently, though oral, P can sue for

breach of contract. Yet, of course, in New York, aside from
the question of the statute of frauds, this is a contract to sell

chattels, and title will pass on the appropriation of the goods to

the contract.' G, orally, promises to assign to L a real estate

mortgage, for L's promise to pay $3,000 therefor. Is this

within the statute of frauds? Yes. The statute includes all

the objects of personal property. This is an incorporeal chat-

tel, so that the only delivery possible is symbolic, and that can-

not be in part, but this fact does not take the case out of the

statute. Part delivery arises only where the nature of the chat-

tels permits of it.*

'Lee V. Griffin, 1 Best & S. 272.

^Goddard v. Binney, 115 Mass. 450.

'"Parsons v. Loucks, 48 N. Y. 17.

'Greenwood v. Law, 55 N. J. Law, 168, 26 Atl. 134.
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§ 17. Receipt and Acceptance.

In a contract for the sale of goods the statute of frauds is

satisfied if "the buyer shall accept part of the goods
so sold, and actually receive the same."

The receipt of goods is the physical act and involves a change
of possession, actual or constructive ; the acceptance is the men-
tal act, and must amount to a recognition of the contract;
both must exist, but it makes no difference as to which hap-
pens first. R orally buys from C 156 firkins of butter, which
he inspects and which constitute one lot and he gives C a
card with his name and address, ordering him to deliver the
goods to his agent. This C does. R refuses to keep the but-
ter, on account of its condition. Is the statute satisfied ? Yes.
The goods are accepted at the time of the sale, and received at
the time of delivery. The acceptance does not need to follow
receipt^

§ 18. Part Payment.

In a contract for the sale of goods the statute of frauds is

satisfied if the buyer "gives something in earnest to
bind the bargain, or in part payment."

Earnest signifies any money or valuable article accepted by
the seller as a token of good faith. Earnest is a form of part

payment, yet differs from it in that there is a forfeiture if the

buyer refuses to carry out his bargain. Modern statutes fre-

quently require the part payment to be made at the time of the

contract, but if the subsequent payment is made for the ex-

press purpose of satisfying the statute, or if the parties then

restate and afiirm their agreement, it is sufficient to satisfy

the statute, as the time is then the time of payment. P owes
D about four pounds for goods bought and sells about twenty

pounds worth of leather to D, it being verbally agreed that

the claim of four pounds shall go in part payment of the

twenty pounds. Is the statute satisfied? No. Had the debt

of four pounds actually been extinguished it might have

'Cusack V. Robinson. 1 Best & S. 299.
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amounted to part payment, without further ceremony of pay-

ment, but this agreement is that the leather shall be delivered

by way of satisfying the debt of four pounds, and D to pay the

difference. There must be an actual payment; an agreement

in an agreement is not enough.^

§ 19. Note or Memorandum.

In a contract for the sale of goods the statute of frauds is

satisfied if "some note or memorandum in writing of

the said bargain be made and signed by the parties to

be charged by such contract or their agents thereunto

lawfully authorized."

Sometimes the expression is "subscribed by the parties." In

the case of sales of goods or contracts to sell goods, the stat-

ute may be satisfied in either of three ways, and the memoran-
dum is the third. Other agreements, within the statute, can be

satisfied only by writing, and where a sale within the statute

is in writing, the rules governing the memorandum are those

heretofore considered. M, as agent for S, sells certain goods

to G and they both sign, with their initials, the following mem-
orandum :

. "Sept. 19, W. W. Goddard,

12 mos.

300 bales S. F. drills 7J4
100 cases blue, do 8%

Credit to commerce when ship sails ; not after

December i—delivered free of charge for truck-

age.

The blues, if color satisfactory to purchasers.

R. M. M.
W. W. G."

A bill of parcels is also made out under date of September
30th, stating purchase by G and footing up the price and the

terms of payment, but it is not signed. Is this a sufficient

memorandum? The original memorandum is sufficient ex-

"Walker v. Nussey, 16 Mees. & W. 302.
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cept as showing which party is buyer and which is seller, as

oral evidence is admissible to show that M is acting as agent
and to explain the meaning of 7J4 and 8^ ; and, when the

bill of parcels is connected, it makes a contract without further

explanation, and therefore, is sufficient.^ W sells clover seed

to D, and writes D's name at the top of a memorandum while

D is looking over his shoulder. Is this sufficient to hold D
as the party to be charged ? No.^ B sells hops to J, taking his

order in an order book, and having J sign this. B's name ap-

pears only on the leather cover of the book into which the paper
book is slipped. Is this a sufficient memorandum? Yes. When
the memorandum is made, the book and cover are one.' S,

orally, purchases of B goods of a value more than fifty pounds.

•These are sent to S, but arrive so badly damaged that S re-

fuses to accept them. Then, by letter, he reiterates all the

substantial parts of the contract, but concludes with a repudia-

tion of his liability. This is sufficient as a memorandum. The
statute applies to the action and the memorandum may be

made at any time. S admits the contract, but denies liability

on other grounds. Therefore, the statute is not involved.* H
authorizes R to buy a horse for him of G, which he does.

Nothing occurs to take the case out of the statute of frauds

except a letter setting forth the sale which passes between H
and R. Is this sufficient memorandum? Yes. A note or

memorandum is equally corroborative, whether it passes be-

tween the parties to the contract themselves, or between one

of them and his own agent.^ L orally buys coal from W,
through his agent, B. L signs a memorandum of the contract

and delivers it to B. B, at the same time, signs a memorandum,

but in it the name of the purchaser does not appear. When
construed together, they show who is buyer and who is seller,

and they afford intrinsic evidence that they refer to the same

transaction. Therefore, this is a sufficient memorandum and

W is liable for breach of contract.* D buys goods of P on a

written order of August I2th, and another of August i8th. On

'Salmon Falls Mfg. Co. v. Goddard, 55 U. S. (14 How.) 446.

Wright V. Dannah, 2 Camp. 303.

''Jones Bros. v. Joyner, 83 Law T. (N. S.) 768.

*Bailey v. Sweeting, 9 C. B. (N. S.) 843.

"Gibson V. Holland, L. R. 1 C. P. 1.

«Lerned V. Wannemacher, 91 Mass. (9 Allen) 412.
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September 27th, the parties orally agree to rescind the contract

of August 1 2th, and to extend the time of delivery in the con-

tract of August i8th. D refuses to take any goods. What are

P's rights ? The contract of August 12th is rescinded, but the

contract to extend the time of delivery in the contract of August

i8th is void, because not in writing, and, therefore, the con-

tract of August 18th stands and P can recover for breach

thereof.' D buys, of P, certain iron, the memorandum of the

contract signed by D stating that the iron shall be delivered

at specified times. Later, D verbally requests P not to deliver

twenty-five tons for a certain time and P verbally assents.

Does the verbal agreement discharge the whole contract and
yet give P no cause of action on it? The contract, being one

required to be in writing in the first place, cannot be waived
by parol, and, therefore, all this agreement amounts to is a

voluntary withholding delivery at request, when P might insist

at any time upon the original agreement being carried out.^

§ 20. Miscellaneous Statutory Requirements.

Modern statutes, also, sometimes require to be in writing,

waivers of the defenses of the statute of limitations of

a discharge by bankruptcy proceedings and of infancy,

and contracts of insurance, power to bind a person
as surety, contracts for interest above a certain rate,

promises to dispose of property by will in a particular
manner, sales of a vessel enrolled in the United States
registry, and assignments of copyrights and patents.

§ 21. Formless Agreements.

All other agreements do not require any writing, or other
formality, as a condition to enforcibility.

'Noble V. Ward, L. R. 1 Exch. 117, L. R. 2 Exch. 135.

^Hickman v. Haynes, L. R. 10 C. P. 598 ; Walter v. Victor G. Bloede
Co., 94 Md. 80, 50 Atl. 433. Contra, Cummings v. Arnold, 44 Mass. (3
Mete.) 486.
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3. Subsequent, §4.

a. Express, § 4.
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in. As TO Validity, §5.

A. Valid, §5.

B. Voidable, §5.

C. Void, §5.

D. Unenforcible, § 5.

IV. As TO Subject-matter, §§ 6-30.

A. Principal, §§7-29.

(I) Affecting property rights, §§8-22.

(A) To convey real property, § 8.

(B) To lease, §9.

(C) To sell personal property, § 10.

1. Oral, § 10.

2. Written, §10.

(D) To make a bailment, §§ 11-17.

1. Bailments for sole benefit of bailor, § 12.

2. Bailments for sole benefit of bailee, § 13.

3. Bailments for mutual benefit of both

parties, §§ 14-17.

a. Pledge, §14.

b. Hirings, § 15.

c. Innkeeping, § 16.

d. Common carriage of goods, § 17.

(E) To insure, §§ 18-20.

1. Fire, §19.

2. Life, §20.

(F) To loan and to repay, §§ 21-22.

1. Bills and notes, § 22.

(II) Affecting personal rights, §§ 23-29.

(A) To marry, § 23.

(B) For services, §§24-29.

1. As servant, §§ 24-25.

2. As bailee, §24.

3. As public calling, §26.

4. As profession, § 27.

5. As agent, §28.

6. As partnership, §29.

B. Accessory, § 30.

(I) Suretyship (and guaranty), §30,
(II) Warranty, § 30.

(III) Pledge, §30.

(IV) Mortgage, §30.
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§ I. Unilateral, Bilateral, Express and Inferred Con-
tracts.

A unilateral contract is a half executed, half executory con-
tract, consisting of an express or inferred promise of
one legal right and another legal right given in ex-
change therefor.

A bilateral contract is an executory contract, consisting of
an express promise of one legal right, and a counter
promise of another legal right given in exchange there-
for.

An express contract is a contract all of whose terms are
assented to either in speech or virriting.

An inferred contract is a contract where either the act of
acceptance, or both the act of acceptance and the prom-
ise offered, are inferred as a fact from conduct.

A quasi contract is not a contract, but a legal obligation,
like a contract, created by implication of law.

In a unilateral contract only the promisor is under legal obli-

gation, as the promisee has a legal right to the things which the

promisor has promised to give or do, but the promisor has
already received his right. In a bilateral contract the parties

incur reciprocal obligations, as each has a right to the things

the other has promised to give or do, and each is therefore

the owner of personal property. A offers a reward of a cer-

tain sum for the return of a lost article, and B acting on the

offer returns the lost article. B's act accepts A's offer and
creates a unilateral and inferred contract, giving B a right to

the reward offered. If A renders services for B, expecting

compensation, and B at the time knows that A expects com-
pensation but, without objection, allows A to render the ser-

vices, A's act accepts the promise offered by B's conduct, and
creates another unilateral and inferred contract. If A confers

certain benefits upon B, expecting compensation, and B, at the

time, knows nothing of the act but subsequently elects to ac-

cept the benefits, there is no actual contract of any kind, as

the act and promise are not given for each other, but A may
sue B in quasi contract and recover the value of the benefits.

If A offers to perform certain services for B for $ioo and B
accepts this offer, thereby promising to pay $ioo for A's sery-
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ices, the latter's promise accepts the former's offer of a

promise, and creates a bilateral and express contract, giving

B a right to A's services and A a right to the $ioo after per-

formance.

§ 2. Joint, Several and Joint and Several Contracts.

A joint contract is one where either the promisors are joint-

ly bound, or the promisees jointly entitled, to the per-

formance of a legal obligation.

A several contract is one vs^here either each promisor is in-

dividually liable, or each promisee individually entitled,

to the performance of a legal obligation.

A joint and several contract is one w^here the promisees may
elect to hold the promisors either jointly, or severally,

bound to perform a legal obligation.

If a promise in the words, "We promise to pay $ioo to X
and Y," is signed by A and B, the latter are jointly liable, and

the former jointly entitled to the payment of $ioo. If a prom-

ise in the words, "I promise to pay $ioo to X and Y," is signed

by A and B, the former, jointly, may hold the latter either

jointly or severally liable to pay $ioo. If a promise in the

words, "We severally promise to pay $ioo to X and Y to be

equally divided between them," is signed by A and B, the latter

are severally liable, and the former severally entitled to the

payment of fifty dollars.

§ 3. Specialties, Written and Oral Contracts.

A specialty is an express contract under seal.

A written contract is an express contract evidenced by writ-

ing.

An oral contract is an express contract without other evi-

dence than spoken words.

A and B sign a written agreement, under seal, wherein A
agrees to sell B a horse, for $200 and B agrees to pay that

amount for the horse. This is a specialty, or deed. Remove
the seal, and it is a written contract, Remove the writing, and
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it is an oral contract and enforcible, providing B at the time
pays a part or all of a purchase price.

§ 4. Executed, Executory, Conditional, and Uncondi-
tional Contracts.

An executed contract is one where both parties have done
all they have agreed to do.

An executory contract is one where one or both of the par-
ties have something yet to do.

An unconditional contract is an executory contract wherein
the promises are independent because either absolute,
divisible or subsidiary.

A contract upon condition is an executory contract, the per-
formance of one or both of whose promises depends
upon a future and uncertain event, precedent, concur-
rent, or subsequent. If the event merely suspends the
obligations of the parties until it takes place or
terminates them ipso facto upon its happening, it is a
casual condition. If the event is an engagement of one
of the parties and an essential term of the contract, so
that it not only suspends or terminates the other obliga-

tions of the parties but gives a right to damages for

breach thereof, it is a promissory condition.

An executed contract has transferred property rights ; an ex-

ecutory contract creates existing property rights.

An absolute promise is one the obligation to perform which

does not depend on the performance of another promise.

Divisible promises are those susceptible of being divided into

several distinct and independent contracts. A subsidiary

promise or warranty is one which, while a part of the main
contract, is collateral to its main object.

A condition precedent is an uncertain event, generally an

act, which must occur before the obligation of a promise arises,

so that the promise does not have to be performed unless the

event happens. A condition precedent may be express or im-

plied,, promissory or casual ; but, except for an express condi-

tion in a covenant, it mu§t be a term in a bilateral contract.
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A condition subsequent is an uncertain event, generally im-

possibility of performance, which must occur after the obli-

gation of a promise arises, so that the promise has to be per-

formed if the event does not happen before the time for per-

formance arrives and thus extinguish the obligation. A con-

dition subsequent may be an express promisory condition or

an implied or express casual condition, and may be a term in

a unilateral or bilateral contract. A condition concurrent is

an uncertain event, always an act, which must occur at the

same moment as the obligation of a promise. A condition con-

current may be express or implied, but it is always promissory,

and, except for an express condition in a covenant, it must be

a term of a bilateral contract.

By express stipulation in a covenant, the performance of

some act by the other party may be made a condition precedent

or concurrent, though the contract is unilateral; but, with this

exception, promissory and casual conditions precedent and con-

current must be connected with bilateral contracts, for there

is no simple unilateral contract until the performance of one
party has occurred. A bilateral contract ordinarily consists

either of two or more covenants, or two or more promises, not

a covenant and a promise, for, in the latter case it is possible

for both the covenant and the promise to be unilateral, the

covenant because of its form and the promise because as to

it the covenant may be an act performed. This is illustrated

by deeds, bills of sale, and insurance policies, unless they are

given by way of performance of a previous bilateral contract.

A bilateral contract at the time of its creation is executory on
both sides, a unilateral on one; but both become executed as

performance proceeds. An express condition arises from the

words of the parties, an inferred from the nature of the con-
tract as a whole, while an implied is a creature of the court
for the furtherance of justice. An implied promissory condi-
tion is added by the law, yet not to alter a promise; but be-
cause in a bilateral contract one promise to do a thing is given
in exchange for another promise to do, consequently the
law presumes that each promise is intended to be payment for
the other and each performance to be payment for the other.

For this reason promissory conditions are presumed to be
concurrent. But, if the contract on one side is to do acts which
t?ike time, while on the other side it is to pay money or give
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property ; or if, by the terms of the contract, one side is to be
performed before the other, the former promise in each case

is independent and absolute, while the latter is subject to the

condition precedent of performance by the opposite party. Gen-
eral dependency is where the performance of one promise must
occur first and is independent and the performance of the other

dependent upon the performance of the first, in which case

the dependency applies to the whole of the two sides of the

contract. Mutual dependency is where the performance of

both promises must occur at the same time, but the dependency

need not refer to the whole of the contract, but may refer

simply to two acts. Because the doctrine of implied depend-

ency rests on the presumption that one performance is an
equivalent for another, if it appears that the performances

are unequal there is no foundation for the doctrine, and it

falls. Performances are often unequal in insurance contracts

and guaranties, where a contract is partly unilateral and

partly bilateral, or partly executed on both sides, unless each

performance is exact payment for the other. This may also

be true where there are two contracts in the same instrument,

and where there are covenants or notes in separate instruments,

and where there is a bilateral preliminary contract to make
a unilateral final contract, the making of the unilateral being

conditioned on performance, but, after made, being uncondi-

tional (as in executed policies, leases, and deeds).

Examples of promissory conditions precedent implied by

the law are that one who attempts to transfer the general prop-

erty to a thing has title thereto; that a thing delivered is like

the sample or description of the thing sold; that a thing sold

shall be fit for the particular purpose bought; where reliance

is placed on another's skill and judgment, that the same shall

be used; where quantity is an essential term of the contract,

that the correct quantity is delivered and that the buyer shall

have a reasonable opportunity to inspect. Of promissory con-

current conditions implied, the most common are delivery and

payment. Some implied casual conditions subsequent are im-

possibility of performance arising from death, sickness, change

in law, or destruction of the specific thing whose existence is

essential to performance, the limitations on the liability of

bailees, and insolvency in a sale on credit. A promise to do a

thing, involving personal taste or judgment, to the satisfaction
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of the promisee makes the satisfaction of the promisee an ex-

press casual condition precedent to recovery. The promisee

is sole judge, and it is irrelevant that a reasonable man should

be satisfied. An option to determine a contract, a sale or re-

turn, and the defeasance in a penal bond, or charter party, are

examples of express casual conditions subsequent. A agrees

to sell B a certain wagon for $40 and B agrees to give A $40
for the wagon. This is a bilateral agreement and executory.

on both sides, although, so far as the passing of title is con-

cerned, it is an executed sale. If A delivers the wagon he does

all that he is required to do, and now it is executory only on
B's side; but this is not a unilateral contract: it is a bilateral

contract partly executed, for whether the contract is unilateral

or bilateral is determined at the time of its creation. If

B also pays the $40 agreed, the contract becomes executed,

both parties have done all they are bound to do, and
there is no further obligation on either, although, as a re-

sult of the contract each has acquired new legal rights in rem.

In the above illustration, delivery and payment are implied

concurrent conditions, to be performed by the parties before

the contract is executed. If the wagon is not in esse, but is to

be manufactured according to certain specifications, the making
of the wagon is an implied promissory condition precedent,

and the manufactured article will have to be appropriated to

the contract before the title will pass and the obligations of
the buyer will arise, and there is an implied promissory con-

dition, or warranty, that the manufactured article shall be rea-

sonably fit for the purpose for which ordered. If, in the agree-

ment, A gives B the right to return the wagon after a certain

time, if not satisfactory to him, this is an express casual condi-

tion subsequent, and if B takes advantage of it and returns the

wagon, the title will revest in A, and if B has paid therefor,

he can recover the price paid.*

§ 5- Valid, Voidable, and Void Contracts and Agree-
ments.

A valid contract is one whose obligation is binding upon
both parties to the agreement.

'Langdell on Contracts.
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A voidable contract is one whose obligation is not binding
upon one party to the agreement, at his election.

A void agreement is one which creates no obligation.

An agreement of imperfect obligation is one which is in-

capable of enforcement, but otherwise valid.

A and B enter into and sign a written agreement whereby
A agrees to work for one year from a certain future date, for

the sum of $2,000, and B agrees to pay $2,000 for the work.
If both parties have complete contractual capacity, this is a

valid contract. If A is a minor, insane person, etc., or if the

contract is procured by fraud, etc., it is a voidable contract.

If the work which A agrees to perform is unlawful, because
forbidden by law, or against the policy of the law, the agree-

ment is void. If B does not pay, and A waits more than six

years after performance before suing (or if B is discharged by
proceedings in bankruptcy, or if the agreement is not in writ-

ing, to satisfy the statute of frauds), it is unenforcible.

§ 6. Subject-matter of Contracts.

The subject-matter of a contract is the sum of its obliga-

tions, or all the legal rights created by the agreement.

The subject-matter of all the law is all legal rights; the

subject-matter of contracts those particular legal rights of

property which are created or transferred by agreement. The
subject-matter of crimes is public legal rights in rem, invaded

by wrongs; the subject-matter of torts, in general, private legal

rights in rem, invaded by wrongs; and the subject-matter of

contracts, private legal rights in personam created by agree-

ment. The subject-matter of any particular contract is the

particular right or rights in personam created or rights in rem

transferred thereby, while the subject-matter of any particular

tort or crime is the particular right in rem violated by a wrong-

ful act. But contracts are not only distinguishable from torts,

crimes and other branches of the law, but they are distinguish-

able from each other by the nature of their subject-matter. As

the legal rights created by agreement vary, so do the contracts
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vary, and thus it is possible to classify contracts according to

the nature of their subject-matter.^

This classification is the most fundamental yet discussed,

and many of the different contracts, thus differentiated, are

so important that they are generally treated in special text-

books. In this connection, no effort will be made to do more

than classify them, show their relation to the main subject of

contracts, and point out their distinctive peculiarities.

§ 7. Principal Contracts.

A principal contract is one whose subject-matter is direct,

rather than auxiliary rights.

A principal contract is to be distinguished from an accessory

contract, to be referred to later.

§ 8. Conveyances (Contracts for).

A contract to convey is a contract whose subject-matter is

the right of one person (called vendee) to the transfer

from another of the right to use, possess and dispose of

a freehold estate in land, and the right of the other per-

son (called vendor) to the price paid or promised

therefor.

So far as the principal contract and the grantor are con-

cerned, a conveyance is an executed contract. The grantor has

given either an act for a promise in a unilateral contract, or

performance of a promise in a bilateral, and thereby rights in

rem have been created by secondary acquisition. But a contract

to convey is executory. It gives the grantee the right to the

transfer of the title to the land, and the grantor, or person who
has promised to grant, a right to the payment of the purchase

price, or whatever else is promised for the promise to convey.

Such rights are personal property. A promises B to pay $5,000
for the ownership of a certain lot, and B promises to convey

the title to the same to A for that price, and the parties reduce

'Jacobson v. Miller, 41 Mich. 90, 1 N. W. 1013; Hamlin v. Tuck-

er, 72 N. C. 502 ; Reed v. City of Muscatine, 104 Iowa, 183, 73 N. W.
579 ; 9 Col. Law Rev. 419.
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the contract to writing. The subject-matter of this contract is

the right of A to a deed, and the right of B to the money. B
executes and dehvers the deed; that is, the instrument for

effecting the conveyance, and A pays the money. Now the con-
tract is executed, and neither party has any further rights

except so far as covenants in the deed are still executory. The
subject-matter of the deed is the actual transfer to A of the

right of title and his right to the things covenanted.

A conveyance is a contract, and hence must have all the es-

sential elements of a contract the same as any other contract.

These elements have already received separate treatment, and
do not need to be again discussed, and the distinctive peculiari-

ties of conveyances have been pointed out in the chapter on Real

Property, where conveyance was treated among the methods of

acquiring the right of real property, and they do not need

to be repeated. Reference may also be made to the chapter on
forms for typical examples of instruments of conveyance.

It should be noted that so far as a contract is a conveyance it

is executed ; it has spent its force ; it has created a right of real

property, and is properly considered in connection with real

property; but so far as a contract is executory, even the ex-

ecutory part of a contract of conveyance, it creates rights of

personal property, by original acquisition, and is properly treated

with the other methods of acquiring title to the objects of

personal property by original acquisition.

§ 9. Leases (Contracts for).

A lease is a contract whose subject-matter is the transfer

from one person to another of the right to use, possess

and dispose of an estate less than a freehold in land

for some period, called a term, and the right of the

lessor to the rent promised therefor.

Like a conveyance, a lease is executed by the lessor so far

as the principal contract is concerned, and creates rights in

rem; while the rights, which it gives him against the lessee are

the payment of rent and the fulfillment of other covenants on

the lessee's part. A contract to lease is wholly executory and

gives the lessor the right to whatever is promised therefor,
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unless the contract is unilateral. A lease is, strictly, the

name given to the chattel real, known as a leasehold, but it

generally has a wider significance. The word "lease" is also

used to denote the instrument by which a contract of lease is

effected.

The elements of the contract, whether executed or execu-

tory, are the same as those of any other contract. A lease

differs from other contracts in its subject-matter; that is, in

the rights which it creates. An executed lease creates a

leasehold, or chattel real, by secondary acquisition, but this so

resembles real property that it has been treated in the chapter

on real property. A contract to lease is appropriately classed

as personal property, for it creates an incorporeal chattel. All

the other executory features of such contracts are also objects

of personal property created by original acquisition.

§ ID. Contracts to Sell.

A contract to sell is a contract whose subject-matter is the

right of one person (buyer) to have another (seller)

transfer the right to use, possess and dispose of a chat-

tel, and the right of the seller to the price therefor.

So far as the passing of title is concerned, a sale is executed
and the rights of ownership have been transferred, but the

vendor may yet have a right to payment and the owner to

delivery. A contract to sell gives the vendee the right to the

transfer of the title, and the vendor the right to the purchase
price. This may be by oral or written contract. Execu-
tory contracts create personal property by original acqui-

sition; but executed contracts, relating to personal property,
create personal property by secondary acquisition; that
is, transfer it from one person to another. The first re-

late to incorporeal chattels, the second to corporeal as well as

incorporeal. Sales, assignments, indorsements, and bailments
are forms of acquiring personal property by secondary acqui-
sition, and their full consideration will be postponed to Chap-
ter XXII. The executory forms of such contracts will receive
treatment here.

A contract to sell must have all the essential elements of
contracts generally, which have been heretofore considered.
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A contract to sell differs from other contracts in its subject-

matter. Its subject-matter is the right on the one hand to a
price, and the right on the other hand to the transfer of the
title to a chattel. The subject-matter of a sale is the actual
transfer of the title to a chattel. Hence the only difference

between a sale and a contract to sell is that in the one case
title passes, and in the other case it does not. In all other re-

spects the contracts may he identical. The tests for deciding,
in case of doubt, whether a contract is a sale or a contract to

sell will be referred to again when we reach the topic of sale.

The question is : Does the title pass ? Intention of the parties

governs this, and such intention may either be expressed or
inferred from the fact that there is some condition to be per-

formed before title can pass, as for the goods to be ascertained,

or to determine the price, or to put the goods into a deliverable

condition. If there is any condition precedent to the passing
of title, whether casual or promissory (express or implied),

the contract is only a contract to sell. Examples of casual con-

ditions precedent of this sort would be such as are found in

the following contracts: A promise by A to sell to B and B
to buy a stack of hay for such price as C shall decide is just,

a promise by A to buy a certain colt from B and B to sell the

same for $200, provided the animal lives to be three years old,

and a promise to buy an animal offered for sale if satisfactory

on trial.^ In the above cases there is only a contract to sell.

Each party has a personal property right against the other, but

it is dependent upon the happening of the casual condition

;

and if the person designated to price the hay refuses to act,

or the colt dies, or the prospective buyer is not satisfied on
trial, the contract falls at that moment and ceases to have any
value. Examples of promissory conditions precedent are such

as the following: That goods sold by sample shall be like the

sample, that goods sold by description shall be like the descrip-

tion, that goods sold for a particular purpose made known
by the buyer who relies upon the seller shall be reasonably fit

for such purpose, and that a person who sells a thing as his

own has title to the same.^ The above are all examples of

implied promissory conditions, sometimes called implied war-

ranties, but the same conditions might be made express by the

'Hunt V. Wyman, 100 Mass. 19S.

Tarrell v. Manhattan, etc., 198 Mass. 371.
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parties. Implied, as well as express promissory conditions, are

terms in the contract, and the party under obligation to per-

form the condition must do so before title will pass, unless

the condition is waived, but if he does not perform the condi-

tion he is liable for breach of contract ; and herein lies the dis-

tinction between casual and promissory conditions—failure

to perform a promissory condition is a legal wrong, but the

failure of a casual is not.

Express warranties are accessory contracts, and not terms

in the main contract, and are thus not conditions and have
nothing to do with the passing of title. They will be dis-

cussed with the other accessory contracts.

Conditions subsequent to the passing of title, whether casual

or promissory, do not make a contract a contract to sell instead

of a sale. Thus a sale of a horse by A to B for the price of

$150, upon condition that B may return the horse any time

within six months and get his money back, is a sale and B
is the owner of the horse until he takes advantage of the con-

dition subsequent and revests the title in A.^

Contracts to sell create personal property by original acqui-

sition, for thereby a person acquires a property right to some-
thing to which he never had a right before, the performance of

a particular promise—to pay money or to transfer title.

§ II. Bailment and Contract for Bailment.

A bailment is a contract whose subject-matter is the right

of the bailee to the possession of a chattel and in cer-

tain bailments to compensation, and the right of the
bailor to have diligence exercised by the bailee in keep-
ing the chattel and to have delivery made at the end of

that time.

In an actual bailment the holder, or bailee, has the possession
and the right to possession and sometimes the right to use and
to compensation, if any, and the owner, or bailor, has the right

to diligence in caring for the chattel and to its return. A con-
tract to make a bailment gives the parties the reciprocal rights

to have possession transferred. A promises to transport a
quantity of goods for B, from one place to another, on B's

^Dearborn v. Turner, 16 Me. 17.
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promise to pay therefor the sum of $ioo as freight. A has
the right to transport the goods, and B the right to have
A transport them. B dehvers the goods to A. B now has the

right to have the safety of the goods insured, or diHgence
exercised in the course of transportation, according to the

nature of the bailment and to have the goods delivered to the

consignee at the end of the route; while B, will have the right

to the freight if not paid in advance. The ordinary loan differs

from a bailment in that it creates a debt, or the right to a cer-

tain amount of money, instead of the right to the return of the

same chattel, in the same or in an altered form.

Bailments is in general to be regarded as a contract subject,

and as a contract must have all the essential elements of

all contracts. However, the relation of bailment may arise

without contract, as in finding chattels, and those bailees who
are engaged in what are called public callings may be compelled

to enter into the bailment relation whether or not they desire

to do so. In an actual bailment, the possession of chattels has

been transferred from one person to another, and to this ex-

tent a special qualified property right has been created in the

bailee by a form of secondary acquisition. This feature of

bailments will be considered in Chapter XXII on secondary

acquisition. The rest of the rights created by the bailment and

all of the rights created by contracts for a bailment are personal

property rights created by original acquisition, and should,

therefore, he considered in this place. Though now considered

as a contract subject, originally the bailment relations were re-

garded as created by law, and the law imposed various obliga-

tions upon all the different bailees. These obligations are well

known, and will now be read into any bailment contract by

the law unless the parties otherwise stipulate, and some of such

obligations cannot be changed by contract because public policy

requires that bailees assume the same.

A public calling is a business which has acquired such a

virtual monopoly that the public has acquired an interest in

its use, and may regulate it to that extent for the common good.

The obligations which have been imposed upon public callings

in the way of regulation are: (i) to serve all, (2) with ade-

quate facilities, (3) for reasonable compensation, (4) without

discrimination, (5) and under a liability for injury which it

cannot reduce by contract to less than liability for its own negli-
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gence. Bailees who are engaged in public callings, like inn-

keepers and common carriers of goods and passengers, have

all of the above obligations resting upon them by law. The
persons for whose benefit such obligations are created have

rights of personal property, but as the rights are not created

by contract, but by quasi contract, they belong in the following

chapter, and we shall now confine ourselves to those rights

of bailors and bailees which are created by contract.

Bailments are classified as gratuitous and mutual benefit.

Gratuitous bailments are classified as for the benefit of the

bailor including deposits and mandates, and for the benefit of

the bailee including commodatums. Mutual benefit bailments

are classified as pledges and hirings, and the hirings are classi-

fied as the hiring of the use of a thing, the hiring of work on
a thing, the hiring of the custody of a thing, and the hiring

of the carriage of a thing. The hiring bailments may also be

classified according as the bailees are engaged in private or

public callings. Innkeepers as to the baggage of a guest and
common carriers of goods are conspicuous examples of the

latter.

§ 12. Bailments for the Sole Benefit of Bailor.

A deposit is a bailment of goods to be kept by the bailee

without reward.

A mandate is a bailment where the bailee undertakes to

do some work upon the thing bailed, or to carry the
same, without recompense.

Deposit and mandate are the two bailments for the sole bene-
fit of the bailor. The bailee in each case is under obligation
to exercise slight diligence, and is liable for gross neglect. The
bailee has no right to use the article for his own benefit. He
has no right to compensation. He must return the article on
the termination of the bailment. If a horse were delivered
for gratuitous custody, the bailee would have a right to exer-
cise the animal, or if a cow were thus delivered, he would have
a right to milk her, for these things are necessary for their
proper care, but he would have no right to use the horse to
plow with in his own fields. The obligations of the bailee
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arise only after the object of the bailment comes into his pos-

session. He is not guilty of any legal wrong if he refuses to

accept a chattel after he has said that he would do so, but if

he does accept a chattel he is bound to exercise slight diligence

in caring for it and to return it at the end of the bailment ; or

if it has been lost so that he cannot do so, show that such loss

was not due to his gross negligence. The offer to care for

or do work upon a chattel gratuitously is not binding because

there is no consideration for it, but the promise, express or im-

plied, to exercise slight diligence and to return the article is

supported by the legal right to possession which the bailor has

given up therefor.^ The bailor in bailments of this class has

practically no obligation, although if he asks the bailee to gra-

tuitously take care of something which he knows is dangerous,

and the bailee does not, he should notify the bailee of such dan-

ger, as for example that a dog delivered is vicious.

§ 13. Bailments for the Sole Benefit of Bailee.

A loan for use, or commodatum, is a bailment of a chattel

for a time to be used by the borrower without paying

for the use.

The gratuitous loan is the only bailment for the sole benefit

of the bailee. A gratuitous loan differs from a deposit and a

mandate in that it is for the benefit of the bailee instead of the

bailor, but the bailee is not entitled to compensjition in a gratui-

tous loan. The benefit to the bailee arises from the fact that

he has a right to use the thing bailed. Examples of bailments

of this class are : One person borrows from another a horse

to drive to a certain place, or a book, or a watch, or a ring, to

be used for a time without compensation. The bailee in a

gratuitous loan is bound not to injure, destroy, or lose the

things bailed by even slight negligence on his part. He must

exercise high diligence in caring for the object of the bailment;

that is, in the presence of any danger he ought to prefer the

safety of the borrowed article to the safety of his own chat-

tels. This is because the bailment is for his sole benefit. The

gratuitous loan is created in the same way as other gratuitous

^Tracy v- Wood, 3 Mason 133,
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bailments, and it is terminated in the same way. If a loan is

for a, definite time it will terminate at the expiration of that

time. If the loan is not for a definite period it will terminate

upon demand by the lender. The death or insanity of the bor-

rower, or an unauthorized use by him, will also terminate the

bailment. A loans a horse to B, to drive to X. Instead of

driving to X, B starts to drive to Y. Such unauthorized use

terminates the bailment.

§ 14. Pledge.

A pledge is a bailment of chattels as security for some debt

or engagement.

A pledge is a mutual benefit bailment. The benefit to the

bailee is the security acquired, the benefit to the bailor is the

purchased loan, but the consideration for the promise of the

bailee is not the benefit to the bailor, but the detriment he sus-

tains in giving up possession and in promising to pay interest

on the debt. Delivery is as essential to a pledge as to the

gratuitous bailments, but, since it is a bilateral contract, it may
create obligations before the actual delivery of the chattels, so

that either the bailor or bailee may be liable for refusal to de-

liver or accept the chattels. Corporeal and incorporeal chat-

tels may be the objects of pledge, but incorporeal chattels

can be pledged only by symbolical delivery. Corporate

stock, insurance, saving's bank deposits, bills of lading, promis-

sory notes, and bills of exchange may be thus pledged; in

which cases mere delivery is sufficient as between bailor and
bailee. For his protection against third parties the pledgee

should have stock transferred on the books of the corporation,

should have the insurance company notified, and should have
commercial paper indorsed as though sold. The pledgee is

under obligation to exercise slight diligence in caring for the

things bailed while they are in his possession. He has a right

to repledge the chattel for a debt and time no greater than those

for which the same is pledged to him, but he has no right to

otherwise use it. The pledgor impHedly warrants that be has

title to the thing pledged. He has a right to sell his reversion-

ary interest, and also to redeem the pledge until such right

is foreclosed, If the debt is not paid when due, the pledgee has
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a right to look to the chattels pledged for his satisfaction by
means of a foreclosure. If the time of payment of the debt
is not fixed the pledgee should first demand payment. Then
he must give the pledgor actual notice of the time and place
of sale. The sale must be at public auction, unless the par-

ties have agreed upon a private sale. The pledgee should not
purchase at the sale, for if he does the same would be voidable.

If the above steps have been followed the sale divests the

pledgor of his title and vests it in the purchaser. There is

no redemption as in the case of mortgages. A pledgee may
foreclose by a bill in equity. Commercial paper should be

collected or foreclosed in equity. A pledge is terminated by pay-

ment of the debt, by a tender of the debt, by a redelivery of

the chattels, by a destruction of the chattels (though if this

is due to pledgee's ordinary negligence the value thereof may
be deducted from the indebtedness), by an unauthorized use,

by merger in a purchase of the general property in the chattel

and by a judgment on the debt.^

§ 15. Bailments for Hire.

A bailment for hire is a bailment of chattels to be used, or

kept, or repaired, or carried, for a reward.

The bailments for hire are mutual benefit bailments. In the

bailment where the use of a thing is hired, the bailee gets the

benefit of the use of the thing, and the bailor the benefit of the

compensation promised, while in the bailments where the car-

riage, or repair, or custody of a thing is hired, the bailee has the

benefit of the compensation promised, and the bailor the bene-

fit of the particular service. These bailments resemble the

gratuitous bailments except for the matter of compensation.

The hiring bailments arise by contract, generally bilateral con-

tracts, the consideration for each promise being the other

promise (not because a benefit to the person to whom made, but

because a detriment to the one making the same), and hence

there is an obligation which is binding upon the parties before

the possession of the chattels is actually delivered. The bailee

is bound to exercise ordinary diligence in caring for the chat-

'Donald v. Suckling, L. R. 1 Q. B. 585 ; Norton v. Baxter, 41 Minn.

146.
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tels while they are in his possession in case of all the hiring

bailments, and is liable for ordinary negligence, except in the

case of the exceptional bailments of innkeepers of goods and
common carriers of goods, which have a higher liability. Some
important classes of bailees for hire are agisters, livery stable

keepers, warehousemen, storage-house keepers, and safe de-

posit companies. The bailee and not the bailor is liable for

any injury to third persons by the chattels while in the bailee's

possession, as the bailee is not the agent or servant of the

bailor. Third parties are liable to the bailor, however, for any

injury they may cause the reversionary interest of the bailor in

the chattel bailed, even though the bailee is also liable because

a joint tortfeasor.^ A bailor, who lets a thing for use, impliedly

warrants or promises that the thing is reasonably fit for the use

for which hired if reliance is placed in him. Thus if a person

hires a horse for a particular purpose the bailor promises that

it will be reasonably fit for that purpose.^ A bailee for hire

has a lien for repairs made on a chattel, for storage of a chattel,

and for carriage of a chattel, and statutes generally give

livery-stable keepers and agisters who pasture cattle a lien

for the care of animals. Bailments for hire may be terminated

by the expiration of time fixed, accomplishment of purpose
of hiring, loss or destruction of object, by merger, by breach of

contract, by agreement, and where the hiring is for an indefinite

time by the death of either of the parties. As soon as the bail-

ment is terminated it is the duty of the bailee to return the

thing bailed to the person authorized to receive it.

§ i6. Innkeepers. -

An inn, or hotel, is a public house for the entertainment for
compensation of all transients who choose to visit it as
guests.

An innkeeper is one who keeps an inn; a guest one who
patronizes an inn as a traveler. The innkeeper is engaged in a
public calling and as such has certain obligations imposed upon
him, as to serve all without discrimination, which will be con-

'N. Y., etc., R. Co. v. N. J., etc., R. Co., 60 N. J. L. 338.

Towler v. Lock, L. R. 7 Com. PI. 272.
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sidered in another place ; but the contract relation of innkeeper
and guest should be treated here. In order to be an innkeeper
one must hold himself out as ready to entertain all travelers

with at least lodging, and generally both lodging and food are

furnished. A guest may be a person from the same town, but
he must come to the inn as a traveler, and not as a boarder, or

lodger. The innkeeper owes an obligation to the guest to exer-

cise ordinary diligence to protect him from personal injury;

and to insure the safety of the guest's goods, except for injury

resulting from the act of God (force of nature without inter-

vention of man), or public enemy (nation at war with U. S.),

or inevitable accident (accidents from human agency as well as

nature, as accidental fire), inherent nature of the chattels, and
from the fault of the guest, his servants, or companions. The
innkeeper is a. bailee as to the guest's goods. He is under the

above obligation as to all the goods the guest brings into the

inn, although by statute he may generally require the guest

to deposit the same in his safe or he will not be liable. The
innkeeper has a lien on such goods for his compensation for

keeping the guest, but he does not have a lien upon the goods

of a person who becomes a boarder in his inn.

§ 17. Common Carriers of Goods.

A common carrier of goods is one who transports the goods

of everyone for hire as a public calling.

Carriers are private carriers without hire (or mandataries),

private carriers for hire (ordinary mutual benefit bailees), and

public, or common carriers. The latter are distinguished from

private carriers in two respects : ( i ) They are engaged in a

public calling and must serve all without discrimination for rea-

sonable compensation, matters which are discussed elsewhere,

and (2) they are under an exceptional liability for the safety

of goods in their possession. The common carrier of goods

according to the common law is an insurer of the safety of

the goods which he takes into his possession and is bound to

deliver them at the termination of his carriage unless he can

show that they have been lost by the act of God (force of na-

ture beyond the control of man and to which man has not con-

tributed), by the public enemy (military force making war
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upon the country, and pirates), act of the shipper, inherent

nature of the goods, or pubHc authority. Destruction hy

hghtning would be an act of God. Decay of fruit would be

loss by inherent nature of goods. Seizure by legal process

would be public authority.^ Aside from the safety of the

goods the obligations of a common carrier are like those of

the ordinary bailee for hire, to exercise ordinary diligence.

The latter obligation would embrace the furnishing of facili-

ties, time for completing carriage, and all other matters inci-

dent to transportation. By contract, unless prohibited by
statute, the common carrier may limit his liability altogether

to that of an ordinary bailee. Thus he may exempt himself

from liability for loss by fire, or leakage, or dangers of naviga-

tion, etc., provided the loss is not due to his negligence.^ He
may also by contract limit the amount recoverable in case of

loss, and he may limit the time in which the shipper must
present his claim. But whenever the common law obligations

are varied by contract the common carrier must give up some
additional legal right as a consideration for the promise of

the shipper to take less than the common law obligation ; other-

wise, the common law obligation will attach. This considera-

tion is generally a lower rate. The contract between common
carrier and shipper is generally, though not necessarily, found
in a bill of lading, which is a receipt of the carrier for the

goods, and an agreement to carry them from the place of ship-

ment to the place of destination. So far as a bill of lading is a

contract, and not a receipt, it cannot be varied by oral con-

temporaneous evidence. A common carrier cannot limit its

liability by mere notice. When goods are shipped under a

common carrier's common law liability as to safety, such lia-

bility will end after the goods have reached their destination,

notice has been sent the consignee, and a reasonable length of

time has expired in the case of railways.' After such time the

railway becomes a warehouseman. Some states allow the com-
mon law liability of insurance to end when the goods are un-
loaded,* and others after a reasonable length of time without

"Evans v. Fitchburg R. Co., Ill Mass. 143.

Liverpool, etc., Co. v. Phenix L Co., 139 U. S. 397

'McMillan v. Michigan, etc., 16 Mich. 79.

'Norway Plains v. Boston & Maine Ry., 67 Ts/Lzss, 863.
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notice.^ Express companies must make actual delivery or at-

tempt to do so, before their common law liability will end,

where their business is sufficient to warrant making deliver-

ies.

§ i8. Insurance.

Insurance is a conditional contract whose subject-matter is

the right of the insured to the payment of indemnity
(fire), or a certain amount of money on the happening
of a certain event (life), and the right of the insurer

to the payment of stipulated premiums.

In insurance the subject-matter of the contract is not prima-

rily the transfer of any of the rights of ownership to visible

objects as is the case in conveyances, sales and even bailments,

although, incidentally, title to the money paid as premiums
passes to the insurer and in case of the happening of the

event the title to the money of the insurer passes to the in-

sured; but the primary subject-matter of the insurance is the

personal property right to incorporeal chattels. An annuity

resembles insurance in that the subject-matter of an annuity

is the right of a person to a certain sum of money, payable

yearly, for life, for a term of years, or in perpetuity, by an-

other. Insurance is a method of acquiring personal property

by original acquisition; that is, rights are created to things

which never had an owner before.

Insurance is another contract, and it must have all the essen-

tial elements of contracts, but there are a few peculiarities in

cormection with the subject-matter of insurance contracts and

with the elements of contracts as they appear in insurance

to which reference should be made.

The peculiarities of insurance law so far as the elements

of the contract are concerned may he briefly disposed of.

Agreement, consideration, and parties offer no peculiarities.

Insurance is a fiduciary contract because of the nature of the

subject-matter, and consequently an innocent misrepresenta-

tion which is material may make the contract voidable. Mis-

take, fraud, etc., affect insurance as any other contract. In-

'Moses V. Boston & Maine Ry., 32 N. H. 533.
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surance is on the borderline of being illegal, for it partakes of

the nature of a wager contract and wagers are illegal. The
legality of the contract of insurance is secured by the require-

ment of an insurable interest in the one taking out the insur-

ance. Any contract in which the insured does not have such

interest is illegal and void. Insurance does not require any
formality except as statutes have provided "Standard Poli-

cies." The statute of frauds does not affect it, as the contract

is one which may be performed within one year by the happen-

ing of the contingency, e. g. death, or fire. The contract may
be oral or written, though it is generally written, and in the

form of a policy. The term warranty is used in insurance

law, not in its true sense of an accessory contract, but as a
representation which is made a term, or condition, of the con-

tract itself, so that the contract is avoided if the condition is

broken; all that the insurance warranty means is that the rep-

resentation is warranted material.

The subject-matter of insurance, or the rights created by the

contract, are the right of the insurer to the payment of stip-

ulated premiums, and the right of the insured in fire insur-

ance to indemnity for loss from fire, and the right of the in-

sured, or beneficiary, or assignee, in life insurance to the pay-
ment of a stipulated amount of money on the happening of

a particular event. Insurance is thus distinguished from all

other contracts. No other contract creates the same rights as

an insurance contract. There are many different kinds of in-

surance, and they also are to be distinguished from each other

by the nature of their subject-matter. In fire insurance the

insured has a right to indemnity, while in life insurance his

right is not to indemnity but the payment of a definite sum.
Many different kinds of insurance are distinguishable from
each other only because of the different events upon which the

insured becomes entitled to the payment of money. Accident
insurance is that in which the insured has a right to the pay-
ment of a sum of money on the happening of an accidental

personal injury. Marine insurance is that in which the in-

sured has a right to indemnity for losses caused ship or cargo
from the perils of the sea. Fidelity insurance is that in which
the insured has a right to indemnity for loss caused by the dis-

honesty of another; burglary, for losses caused by holdup;
plate glass, for loss from breakage ; employer's, for liability for
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injuries to employees ; hail, for damage to growing crops ; live

stock, for loss of horses, mules, and cattle by death of any sort

;

and so on through fifty more kinds of insurance.

§ 19. Fire Insurance.

Most states have now adopted standard forms of fire in-

surance policies and require insurance companies to issue no
other policy in a state than that prescribed by statute. The
leading standard policies are the New York and the Massachu-
setts, and most other states have copied one or the other.

Everyone who takes out fire insurance should read his policy

through. If a company issues a policy not in the form re-

quired by law it is generally provided that it shall forfeit the

right to do business within the state, and it cannot collect pre-

miums, but the insured can collect insurauQe money from such

company. An open policy is one where the amount to be paid

in case of loss is to be determined by adjustment after fire. A
valued policy is one in which the amount to be paid in case of

total loss is agreed upon by the parties in advance.

The contract of fire insurance is personal and does not run

with the property. Hence a transfer of the property covered

does not carry the insurance, unless assigned with the assent

of the insurer. The insured must have an interest in the

property insured both at the time of the insurance and at the

time of loss. Hence if the insured sells the property, and the

insurance is not assigned with the consent of the insurer, the

insurance merely lapses. A person has an insurable interest

in any property by the existence of which he receives a benefit,

or by the destruction of which he will suffer a loss.^

The contract of fire insurance runs for a certain term, as for

a year, or three years, with a definite beginning and ending. It

promises indemnity only to a certain amount, and will cover

actual losses up to that amount. In a valued policy such

amount is payable in case of total loss without any estimation

of loss. The promise of indemnity relates only to specified

property ; that is, the right of the insured in some particular ob-

'Rohrbach v. Gerraania Fire Ins. Co., 62 N. Y. 47.
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jects. Certain objects of ownership, such as bills, notes,

jewels, etc., are excluded from the promise of indemnity un-

less specially mentioned. The great risk insured against is

fire ; that is, fire must be the proximate cause of the loss. Dam-
age by water in extinguishing a fire would be a loss proximately

caused by fire. Certain causes of fire are generally excepted;

for example, foreign enemies, riots, and explosion (un-

less fire ensues, and then to include loss caused by fire only).

The policies all contain a number of conditions, the breach of

any of which will give the insurer the right to avoid the policy

and thus escape the payment of indemnity. The most common
of such conditions are: Representations made a part of the

policy, other insurance without the consent of the company,

removal of the property without consent, increase of risk by

changing the situation or circumstances of the property with-

out consent, sale of property, or assignment of policy without

consent, vacancy of premises for a certain period without con-

sent, manufacturing plant running extra time or ceasing to run

without permission, attempt to defraud the company, keeping

prohibited articles such as gunpowder, benzine, etc., that in-

sured shall make reasonable exertions to save property, if

exposed. Conditions, as well as misrepresentations and fraud,

may be waived by the company or its agents acting within the

scope of their employment.

Provisions in fire policies as to notice and proof of loss must
be substantially complied with before the claim is payable. The
insured has no right to sue an insurance company until they

have been furnished, unless they are waived. Retention of

proof of loss by the insurer without objection waives all ob-

jections, and an objection to proof of loss on one ground
waives all other objections. A provision that proof of loss

must be furnished forthwith means within a reasonable time.

Failure to furnish the same within such time will work a

forfeiture unless the insured is foresighted enough to get a
policy which provides otherwise.

§ 20. Life Insurance.

Standard life insurance policies are not so common as stand-

ard fire, but some states have adopted standard forms for life



Sect. 20.] PARTICULAR KINDS OF CONTRACTS. 255

insurance. But, whether or not a standard form is prescribed

in any particular state, the policies written by the different

companies closely resemble each other. Life insurance is

written on the old line plan or the assessment plan. Old Hne
insurance is written by either stock or mutual companies, and
their policies are either whole life, limited payment life, en-

dowment with various years of maturity, life annuities both

immediate and deferred, and term both renewable and con-

vertible.

The payment of the first premium is generally made a condi-

tion precedent to the attaching of the risk in life insurance,

and the agreement of the insured to pay annual premiums on

a day certain is of the essence of the contract. If the insured

does not pay his premiums on the day they are due the policy

is immediately terminated, unless the company waives the for-

feiture. Hence the insured must let nothing prevent the pay-

ment of the premiums before the final due day. Some mod-
ern policies are beginning to grant a month's grace in the

payment of premiums. The failure of the company to give no-

tice does not excuse the payment of premiums.^

Insurable interest is required in life insurance only at the

time of taking out the policy. Life insurance is not indemnity,

so that such interest is not required at the time of death, but

there must be such interest at the time of contract to prevent

the same from being a mere wager. One has an insurable in-

terest in another when he sustains such a relation to him as

to justify a reasonable expectation of advantage or benefit from

the continuance of his life. Everyone has such insurable inter-

est in his own life. Parents and children and husbands and

wives have such interest in each other because of the ties of

blood and marriage. Such parties may estimate the value of

the life insured at any sum they please. A creditor has an

insurable interest in the life of his debtor to an amount large

enough to safely cover his debt. If the insured has such an in-

surable interest as any of the above and takes out a policy

of insurance, he may make the insurance payable to anyone

he may choose as beneficiary, or if he makes it payable to his

estate he has a property right which he may sell to anyone by

assigning the policy, and neither such beneficiary or such

•Klein v. Insurance Co., 104 U. S. 88.
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assignee need have any insurable interest, and all this is true

whether the insured takes out the insurance on his own life or

on the life of another in which he has an insurable interest.

Making a policy payable to a beneficiary gives the beneficiary

a vested interest which the insured cannot take away, unless

the right to change the beneficiary is reserved in the policy.^

§ 21. Loans (Contracts for, and for Repayment).

A contract to loan is one whose subject-matter is the right

of the borrovirer to the payment of a certain sum of

money, and the right of the lender to have a like sum of

money repaid at some future time, vsrith or without in-

terest on the same during such interval.

A contract to loan is a bilateral contract executory on both

sides, and it creates a personal property right for each party

by original acquisition to the incorporeal chattel of a debt. If

the loan is consummated the borrower's property right to such

incorporeal chattel is extinguished and he gets in place thereof

a personal property right to the corporeal chattel of money by
secondary acquisition. Loan in the sense here used, where the

borrower acquires the absolute property in a chattel or a right

to the same, is to be distinguished from the term gratuitous

loan, or loan for use, employed in bailments, where the bailee

acquires only a qualified property in a chattel or a right to the

same.

The right of the borrower in a contract to loan or an actual

loan does not demand so much of our attention as the right

of the lender to the repayment of the amount of such loan.

The promise to repay a loan is generally found in the form of

a promissory note, and this promise is frequently further

secured by a pledge, or a mortgage, or by getting another per-

son to promise to insure or guarantee the note. All of these

forms of security for a note are accessory contracts and will

be discussed under the head of accessory contracts. The pay-
ment of the money which another owes may also be obtained

by a draft or check (bills of exchange). In such case the lender

or creditor draws upon the borrower or debtor, instead of hav-
ing the latter execute a promissory note. When money is de-

'Mutual Life Ins. Co. v. Allen, 138 Mass. S4.
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posited with a bank as a general deposit, and the bank thus be-

comes a borrower, a bill of exchange is the common method of

enforcing payment ; but the same method may be used against

any debtor, and is frequently used against merchants who have

purchased goods and against employers. Whenever a bank or

other person in the business of loaning money makes a loan he

insists upon the borrower's making a promissory note. A
promissory note is an unconditional written promise of one

person to pay to another's order or bearer a specified sum of

money at a specified time. A bill of exchange is an uncondi-

tional written order by one person to another directing the lat-

ter to pay to a third person's order or to bearer a specified sum
at a specified time. Such bills and notes create for the payee,

or lawful holder, by original acquisition, a personal property,

which he may not only possess and enjoy, but of which he

may dispose. But if such owner disposes of -the same, which

must be by assignment or by indorsement, the person to whom
he transfers the ownership acquires the same by secondary

and not by original acquisition, and these matters will be re-

ferred to later. A promise to repay money may be in the form

of a bond, or a promise under seal. Bills and notes are classed

as commercial paper. The legal rate of interest is generally

six per cent, although it runs from five to eight per cent in

dififerent states, and a maximum rate running from six per cent

to anything in different states is permitted by contract.

§ 22. Bills and Notes.

We will give a few further explanations of negotiable bills

and notes. The promise in notes and the order in bills must

be unconditional. A signature to them is essential, though in

the absence of statute the position of the signature is imma-

terial. Every bill must contain an imperative order, and every

note a specific promise; otherwise it will not be negotiable.

The promise or order must be to pay in money, and the sum

to be paid must be fixed and certain. A promise to pay in

"currency, exchange, rents as they become due" is not a prom-

ise to pay in money, and therefore not negotiable. The payee

must he named or definitely indicated. "Good for $ioo on de-

mand. G. & H." is not a negotiable note as it names no payee.

The time when a bill or note is to be paid must be certain. The
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note or bill must be delivered. If a note is stolen from maker,

though completely executed, it is the same thing as though the

holder had a blank paper. The date and expression of the

consideration are nonessentials. A bill of exchange is made
complete only by its acceptance by the drawee (person who is

ordered to pay). A stranger to the bill cannot accept it, un-

less the drawee refuses to accept it and the bill is protested,

when a third person may accept it for the honor of one or

more parties to the bill. In the absence of statute an oral ac-

ceptance by the drawee is sufficient. Acceptance admits the

genuineness of the drawer's signature. The drawer of a check

is not discharged by the ladies of the holder in presenting the

same, but the drawer of other bills is. A bill or a note which
has the above essentials is negotiable ; that is, it is transferable

on the market free from equitable defenses. The words order

or bearer, or equivalent words, are the indicia of negotiability.

Negotiability, however, is not essential to a bill or note. Non-
negotiable bills and notes are simply subject to equitable

defenses.

What is the method of transferring bills and notes? Paper
payable to bearer passes by delivery. A note payable to order

and indorsed in blank is then regarded as paper payable to

bearer and passes by delivery. One who transfers paper
payable to bearer impliedly warrants that the same is genuine,

that he has title thereto, and that the parties to the instrument
were competent to contract, but not the solvency of such par-
ties. Paper payable to order must be indorsed in order to

pass complete legal title. The indorser has the same warran-
ties as the transferrer of bearer paper, and in addition enters
into a new and independent contract that the bill or note will

be paid when due by the prior parties, upon due presentment
and demand; or, if not, by himself upon notice of their fail-

ure. An indorsement may be either in full, where the indorser
makes the instrument payable to a certain person or his order

;

or in blank, where the indorser merely writes his name on
the back of the paper, thus making it bearer paper ; or restric-

tive, as where it is indorsed "for collection" ; or "without re-

course" when the indorser has the same liability as a trans-
ferrer of bearer paper. A person may put his name on a bill

or note as an acceptor, drawer, maker, or indorser without any
oth^r interest therein than to accommodate a person who desires
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to raise money on the same. Such party is an accommodation
indorser, and he is liable to an innocent indorsee for value if

the latter makes due presentment and gives notice to all per-

sons secondarily liable but fails to recover. A guarantor is

one who insures the solvency of the maker in writing for a

consideration, upon condition of presentment to the maker and
notice of dishonor to him within a reasonable time.

Commercial paper must be presented for payment at ma-
turity in order to fix the liability of drawers and indorsers,

who are only secondarily liable. Joint makers and sureties are

not entitled to such presentment and notice, as they are in the

same situation as the original maker, and a guarantor is en-

titled to only reasonable notice. Any bona fide holder, or his

duly authorized agent, may present a note or bill, but foreign

bills and indorsed foreign notes require protest instead of

notice of dishonor and they must be presented by a notary

public. Presentment should be made personally to the accep-

tor of a bill, or the maker of a note. It should be made at the

place indicated on the face of the bill or note, or if none is

indicated at the maker's domicile or place of business. If he is

•not there it may be presented to anyone of discretion found

at these places. Presentment should be made on the exact

day of maturity, which, when the paper is entitled to grace, is

the last day of grace, during business hours at place of busi-

ness, or banking hours at bank, or during reasonable hours at

residence. If the promisor desires it, the paper should be

exhibited when presentment is made. If the paper is dishon-

ored notice of dishonor must be sent to drawers and indorsers

by some party to the paper or his agent. Notice may be sent

on the day of default, and must he sent on the next day ; that

is, posted in time for the mail. If the parties live in the same

town the indorsers and drawers are entitled to personal no-

tice. Checks are not entitled to days of grace, but by the law

merchant other commercial paper is entitled to three days of

grace. As checks are payable on demand they are not pre-

sented for acceptance, but they may be presented for certifica-

tion. The drawer is not discharged if he presents the check

for certification, but he is if the payee presents it. Neglect

or delay to present a check for payment will not discharge a

drawer not already discharged, unless it results in injury to

him.
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§ 23. Contracts to Marry.

A contract to marry is one whose subject-matter is the right

of the woman to have the man become her husband
and of the man to have the woman become his wife, if

the contract is in the form of mutual promises to marry

;

and the right of one party to have the other become a

spouse and of the other to whatever legal right is prom-
ised therefor, if the contract is in the form of a prom-
ise to marry for a promise to transfer property or to

give up any other legal right.

Marriage is a contract whose subject-matter is the establish-

ment of the status of a man and woman, for discharging to

each other and the community the duties legally incumbent on
husband and wife. Marriage is another executed contract

and the rights created are in rem. But a contract to marry is

one whose subject-matter, if in the form of mutual promises,

is the right of each party to the performance of the other's

promise; if in the form of a written promise to marry for a

written promise of a sum of money, the rights to the marriage,

and the money ; if in the form of a written promise of a sum
of money for a marriage, the right to the money
after marriage. An executed contract of marriage creates

at once the marital rights and inchoately the parental

and dominical rights which we have already considered in

Chapter IV. An executory contract creates a personal prop-

erty right to the performance of a promise. The rights created

by an executed contract of marriage, with the exception of

dominical rights, are not property, and therefore have been

given separate treatment. Dominical rights are personal prop-

erty. They give the head of the family the right to the services

of the other members, including servants. The right to the

services of the latter may spring from a special contract, but

the right to the services of the former springs directly or in-

directly from marriage.

Mutual promises to marry are not within the statute of

frauds, but any other promise (unilateral or bilateral), based

upon consideration of marriage is within the statute of frauds

and must be in writing.
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§ 24. Contracts for Services (Employment).

A contract of employment is one whose subject-matter is

the right of one person to have certain services per-

formed by another, and the right of the other to receive

stipulated compensation.

Contracts of employment are usually bilateral, in which case

each party acquires a personal property by original acquisition

which he may at once possess and enjoy and for the violation

of which he may obtain legal redress, and which he may dis-

pose of by assignment as soon as he performs on his part ; but

such contracts may be unilateral, in which case the party who
has performed on his part has an absolute property at once in

the promise of the other party.

There are a number of different kinds of contracts of em-
ployment, each of which differs from the other in subject-

matter according as the services contracted for are to be

rendered by domestic servants, farm hands, day laborers,

bailees, those engaged in public callings, professional men,
agents, or partners. The obligations and correlative rights in

each one of these contracts differ from those in all the others.

The difference between the relation of master and servant and

of principal and agent is that an agent is engaged to make con-

tracts for his principal, while a servant is not engaged to make
contracts for his master. The hiring of the services of a bailee

is one kind of employment, but as it is only a special phase of

the contract of bailment it needs no further discussion. A
contract with a person, not a bailee, engaged in a public calling

has some distinctions from other contracts of service, and the

same is true of professional services. We have already con-

sidered the authority of an agent to bring his principal into

contractual relation with third parties in connection with par-

ties to contracts, but we shall need to consider the rights of

principal and agent against each other in the matter of the

rights to services and compensation. Partnership is a contract

which is peculiar in that each partner acquires a right to carry

on a business and to share as co-owner in the profits thereof.

The tort liabilities of the various parties sustaining the relation

of employed and employer have been considered in connection

with the violations of the various legal rights of men already
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considered, and will be considered further in connection with

the violations of the rights of personal property.

§ 25. Master and Servant.

After one person engages to work for another as a servant

for a compensation which the other agrees to pay, each party

acquires at once a right to have the other carry out his promise.

Ordinarily the servant must carry out some part of his promise

before his right to performance from the master arises, for that

is made a condition precedent, but he may be excused from
such performance by the wrongful conduct of the master. Dur-
ing the performance of the contract, the master is entitled to

have the servant take such care of his interests as a diligent

servant would under the same circumstances, and the servant

in addition to compensation is entitled to have the master use

reasonable diligence to keep the premises on which he works in

safe condition, to provide safe machinery with which to work,

and to provide competent men to carry on the service with him.

The servant assumes the risks incident to the business as re-

spects premises, machinery and fellow-servants (unless statutes

otherwise provide) ; all the master is called upon to do is to ex-

ercise reasonable diligence with respect to the particular occupa-
tion.

§ 26. Public Callings.

The obligations imposed by law without any contract upon
those engaged in public callings we shall consider in the chap-
ter on Quasi Contracts, but the general obligations of the con-
tracts between such parties and those who deal with them
should be referred to here. It is impossible to specify all the
present public callings, for the test of a public calling seems
to indicate that whenever a business becomes a virtual monop-
oly it becomes a public calUng. The bailees engaged in public
callings we have already considered. In addition to them
others engaged in public callings are public carriers of pas-
sengers, telephone and telegraph companies, gas and electric

light companies, water supply companies, etc. A public car-
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rier of passengers is bound to exercise the utmost skill, so far

as human foresight may go, in selecting its servants, in select-

ing its machinery, and operating the same so as to protect a

passenger from injury, and it cannot relieve itself from liabil-

ity for negligence by special stipulation, for it is against public

policy. A passenger is one, not acting as a servant of the

company at the time, who is being transported by the carrier

from place to place in its vehicle with its consent (express or

implied), or who is at the station of the carrier with the inten-

tion of entering upon such relation as soon as possible. A car-

rier of passengers may exempt itself from liability for injury

to a person riding on a gratuitous pass, though the injury is

caused by its negligence. So long as the contract does not refer

to exemption from liability for negligence it may contain prac-

tically any stipulations if based upon consideration, and the

company has a right to make and enforce reasonable rules and
regulations, as for purchase of ticket in advance, procuring

stop-over check when stopping off, etc. Telegraph and tele-

phone companies are bound to exercise ordinary diligence in

transmitting despatches, and they cannot relieve themselves

from liability for negligence. The cases do not all agree as to

what is an exemption from liability for negligence. The fed-

eral courts generally hold that a requirement that a message

must be repeated in order to make the company liable for mis-

takes does not exempt, but most of the state courts hold that it

does. If the contract does not exempt from liability for negli-

gence the parties may make such contract as they desire. Those

engaged in public callings can charge only reasonable compensa-

tion, and such charge must not be discriminatory.

§ 27. Professional Men.

One who hires the services of a professional man, as a lawyer

or a doctor of medicine, is entitled to have such practitioner

exercise a fair average degree of professional skill and knowl-

edge ; that is, such skill and knowledge as a prudent practitioner

of fair ability would exercise under the same circumstances,

and if he does not have them, or having them, neglects to use

them, he is liable to the hirer, Generally, in this country, any-
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one admitted to the practice of law is entitled to compensation

for his professional services, and other professional men like-

wise. The nature and amount of compensation may be fixed

by agreement, but in the absence of agreement it is fixed by

law at what the services are reasonably worth. It is more diffi-

cult to determine what professional services are reasonably

worth than some mechanical and physical services, for much
depends upon professional skill and learning. Allowance must

be made for the nature of the services rendered, the practi-

tioner's standing in his profession, and the usual charges in the

same vicinity for like services.

§ 28. Principal and Agent.

The relation of principal and agent involves three persons,

the principal, the agent, and a third person with whom the

agent brings the principal into contractual relations. We are

to consider the rights of principal and agent against each other.

The competency of parties to be principal and agents was fully

discussed in the chapter on Parties. What was there said

about infants, insane, married women and corporations applies

here. Unincorporated associations are not legal entities, and
if they appoint agents the members are individually and col-

lectively liable so far as they authorized the appointment.

Each member of a partnership is both principal and agent as

to all the other members within the scope of the partnership

business.

The relation of principal and agent may arise by appoint-

ment, by implication (or estoppel), and by ratification. A con-

tract of agency which is not by its terms to be performed
within one year must be in writing, and where a contract be-

tween a principal and a third person is required to be under
seal the authority of an agent to execute such contract must
also be under seal, in which case the appointment is called a

"power of attorney." Otherwise the appointment of an agent

may be oral. A del credere agent, who guarantees his principal

against loss from credit given third parties by the agent, is the

primary debtor and not guarantor, and his promise need not be

in writing. Agency may be established by estoppel where a
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person permits himself to be represented by another, for in

such case he is not permitted to deny the authority of the repre-

sentative to act for him. So if he permits an appointed agent
to act outside the scope of his authority he will .not be permitted
to deny his authority. Agency by ratification may be created

by an express or implied approval of a previously unauthorized

act, if such act is not absolutely void ; but to amount to a rati-

fication the person ratifying must have had and still have
capacity to do and delegate the act, have knowledge of all the

material facts and know that he will not be bound without rati-

fication, and if sealed or written authority is required sealed

or written ratification must appear. An agent's act may be

ratified by silence. The minor son of P, who resides with P,

swaps a horse belonging to P for a horse belonging to D. After

the exchange P is seen riding the horse his son got from D
and keeps the same two months before offering to return him.

This amounts to ratification.^ Ratification is equivalent to

prior authority and makes the contract good from the begin-

ning. Agency may also be created by law without any act

of a principal, as in case of the implied authority of the wife

to pledge her husband's credit for necessaries and in some other

quasi contracts. An agent must have authority in some one of

the above ways, and he can bind the principal only so far as he

has authority, but sometimes the boundary of the agent's

authority is so hazy that third parties dealing with him may
assume that he has more authority than is really the case. If

the agent is a general agent; that is, authorized to act for his

principal in all matters connected with a specific transaction,

or business, he may charge his principal, within the actual and

apparent scope of his authority, and third parties are not

bound by secret instructions. Apparent authority may be in-

cidental to actual authority. For example : An agent who has

authority to travel at his principal's .expense has authority to

hire a horse. Apparent authority may be that acquired by

custom, as in case of factors, brokers, auctioneers, attorneys

at law, and bank cashiers. A principal is not liable beyond

the apparent scope of an agent's authority, unless by estoppel

or ratification. If the agent is a special agent, or one who has

authority to act in one transaction, or on one occasion, he can

'H?ill V. Harper, 17 111. 8?,
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charge his principal only within the actual scope of his author-

ity, and this may be limited by secret instructions. In any event

if the authority is conferred in a written instrument, its extent

must be determined by the writing itself.

The agency having been created, the parties acquire various

rights against each other. The agent acquires the right to the

agreed compensation, if any, or a reasonable compensation if

none is agreed upon, the right to reimbursement for all ex-

penses necessarily incurred in the discharge of the agency,

unless his compensation covers the same, and the right to in-

demnity for damages he is compelled to pay because of follow-

ing his principal's instructions. The principal acquires the

right to the performance of the agreed act or acts, the right to

obedience to his instructions, the right to the exercise of rea-

sonable diligence in the conduct of the business by the agent,

the right to good faith on the part of the agent, and the right to

an accounting for all the property coming into the agent's

possession by virtue of the agency. An agent cannot delegate

to another the performance of the act or acts to which the

principal is entitled, but he may perform the mechanical duties

incident thereto through his own servant.

§ 29. Partnership.

If a person does not want to do business in his sole right,

but desires to join other men or capital with him, he may do

so by forming either a partnership or a corporation. A cor-

poration is a legal entity, or juristic person, which is created

by the law's conferring upon one or more individuals a per-

sonality with a capacity differing from that of such individ-

uals. The essential attributes of a corporate being are: (i)

perpetual succession, (2) capacity to acquire rights and assume
obligations, (3) possession of corporate franchises, etc., all

under its own adopted name. Members who invest their

money in a corporation are not individually liable for its debts

except as so made by statute. Corporations are created by
legislative grant, either by special statute or under a general

statute which permits the forming of a corporation by filing

articles of incorporation with a designated public official. A
partnership is not a legal entity but acts as individuals. The
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death of one terminates the relation. Each partner is agent
for the firm. Each partner is individually liable for all the

debts of the firm. The parties sue and are sued in their in-

dividual names. A partnership is created only by contract,

though a person may incur the responsibility of a partner by
estoppel. The contract may be oral or written, but it is gener-

ally written in articles of partnership. A partnership thus

diflfers from a corporation in every respect.

Partnerships may be divided into ordinary partnerships,

limited partnerships, and joint stock companies. A general

ordinary partnership is a voluntary association of two or more
persons under an agreement to carry on a business in common
and to share in common the profits of the enterprise. A lim-

ited partnership exists only by virtue of statute, and when it so

exists it is one where one or more of the partners but not all

are liable only for the amount of capital embarked. A joint-

stock company is a partnership in which the capital is divided

into shares, which are transferable, and which are divided

among the partners according to their interest. The death of

a member does not work a dissolution of a joint-stock company
and the shareholders elect directors, as in a corporation; but

each member is liable for all the debts, and the members sue

and are sued separately.

The rights of the partners against each other are: To have

the exercise of the highest good faith, to have the use of due

diligence in the conduct of the business, to have made no claim

for compensation except his share of the profits (unless all

the labor is thrown upon him), to have the business conducted

according to the terms of the agreement, and to have an ac-

counting of profits. Each partner is agent for all the others,

and may bind the partnership by any act within the scope of his

authority. A partner in a trading partnership can sell or mort-

gage personal property belonging to the firm, purchase the

kind of goods dealt in by the firm, receive payment of firm

debts, indorse commercial paper in the firm name, borrow

money on the credit of the firm, and engage agents and servants

for the conduct of the business. The powers of a partner in a

nontrading partnership are not so extensive, yet even those

are extensive enough, so that only those who have complete

confidence in each other should form a partnership.
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§ 30. Accessory Contracts.

An accessory contract is one whose subject-matter is a right

which is ancillary to another right.

This species of contract embraces suretyship and guaranty,

warranty, pledge, and mortgage. A contract of suretyship is

one whose subject-matter is the right of the person to whom
the promise is made to the payment of a debt if the debtor

will not pay; a contract of guaranty, if he is not able to pay.

A warranty is a collateral contract whose subject-matter is the

right of a purchaser to damages if the title or quality of a

thing bought is not as represented. The warranty referred to

is the true express warranty, which is not a condition in the

principal contract but accessory to it, so that it has no effect

on such main contract by way either of suspension or termina-

tion. The so-called implied warranty is an implied promissory

condition, and it will be found discussed in this chapter under

the heading of conditions. A pledge is a bailment contract

whose subject-matter is the right of the pledgee to hold a chat-

tel as security for a debt or engagement (with power of fore-

closure). This contract has already been referred to under
the heading of bailments. A mortgage is a contract whose
subject-matter is the conditional transfer of title to real prop-

erty or personal property as security for a debt or engagement.
If it relates to real property, it is called a real estate mortgage

;

if to personal property, a chattel mortgage. In most of

the northwest and western and some of the southern states

a real estate mortgage creates only a lien by way of pledge, and
in a few northwestern states a chattel mortgage has no greater

effect. Forms in the back of this book will give any further

explanation of mortgages that may be desired. All of these

accessory contracts may be supported by the consideration in

the main contract if entered into at the same time, but they
must have a new consideration if entered into subsequently.

They generally take the form of unilateral contracts. The
promisee has a right to the performance of the obligation ac-

cording to the agreement, but the promisor has no right to

any performance, and can only insist upon the fulfillment of

the conditions upon which his promise is made.



CHAPTER XIX.

INTERPRETATION.

I. Rules of Evidence, §§ 1-4.

A. Proof of document, § 2.

B. Evidence that document is not a contract, § 3.

C. Evidence as to terms of contract, § 4.

1. Collateral or supplementary agreement, § 4.

2. Unexpressed terms of written agreement, § 4.

3. Usages, §4.

4. Explanation of terms, § 4.

II. Rules of Construction, §§ 5-13.

A. Primary rule—Intention of parties, §§ 5-10.

1. Whole of contract considered, § 6.

2. Plain literal signification, § 7.

a. Popular sense to words, § 7.

b. Technical words, § 7.

c. Meaning by usage, § 7.

3. Written words control printed and figures, § 8.

4. Subject-matter, circumstances and object, § 9.

5. Construction given by acts of parties, § 10.

B. Several instruments relating to same subject-matter, § 11.

C. Favorable construction, § 12.

D. Doubtful language taken most strongly against user, § 13.

III. Conflict of Laws, § 14.

§ I. Rules of Evidence.

What are all the facts in regard to the words and circum-

stances making the various elements of a contract is for

the jury. When they are found, whether they amount
to a contract, and, if so, its effect, are questions for the

court to decide according to the principles hereinbefore

set forth.

If the contract is wholly oral, no special discussion of the

proof of the same is necessary here, but full discussion thereof

will be found in works on evidence. If the contract is wholly
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written its terms are not in dispute, and its legal effect is a

question of law within the exclusive province of the court. But,

though there may, apparently, be a written contract, there

may exist, to be submitted to the jury, certain questions as

to the execution of the contract, or as to the existence of all

the elements of the contract, or as to usages, supplementary

terms and ambiguities; and it will be necessary to consider

the rules upon some of these questions.

§ 2. Proof of Document.

A contract under seal is proved by evidence of sealing and

delivery (and where attestation is necessary, testimony

of attesting witnesses). A simple written contract is

proved by oral evidence that the party sued is the party

bound, and, if the contract is in several documents, that

these are connected.

If a written contract is lost or inaccessible, oral evidence

thereof is admissible according to special rules of evidence. If

the contract is within the statute of frauds, in order to orally

connect several documents they must contain a reference or,

when connected, make a contract without further explanation.

Written contracts are generally admitted on the pleadings or

upon notice given. In a suit for conversion, by the mortgagee

of property, he attempts to show his title by producing a mort-

gage and having the mortgagor testify to his execution of it,

without calling a subscribing witness. Is this sufficient proof ?

Not by the strict common-law rule.^ An auctioneer makes out

and signs a memorandum of the sale of a house, in which
there is not sufficient reference to the conditions of payment.
This fact is contained in handbills and newspaper notices

signed by the seller. Is oral evidence admissible to connect

these to the memorandum? No. There is no reference to

them in the memorandum and when connected they do not

make a contract without further explanation.^

'Story V. Lovett, 1 E. D. Smith (N. Y.) 153.

^O'Donnell v. Leeman, 43 Me. 158; Colby v. Dearborn, 59 N. H.

336.
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§ 3. Evidence that Document is not a Contract.

Oral evidence is admissible to show that a document is not

a contract at all because lacking in some one of the

essential elements or because of a condition.

By a contract in writing, P agrees to buy, and D to sell, a

quantity of lumber. There is a contemporaneous oral agree-

ment that the obligation of the contract shall not be complete

until certain commercial agencies report favorably on P's

pecuniary responsibility. Can this parol agreement be shown?
Yes. This is an exception to the general rule excluding oral

contemporaneous evidence. This does not vary its terms but

shows that there is no contract.'

§ 4. Evidence as to Terms of Contract.

Oral contemporaneous evidence is inadmissible to vary the

terms of a written contract. Such evidence is admissi-

ble to complete the contract, by showing a supplemen-

tary agreement, or unexpressed terms; or to annex a

term of special meaning by reason of a usage of trade

or locality ; or to explain the terms of the contract itself,

by identifying the parties or subject-matter.

To admit oral evidence to vary the terms of a written con-

tract would controvert the very object of the parties in reduc-

ing their agreement to writing. W furnishes lumber to T, who
uses it in erecting a house for M. While his contract is still

executory he releases or assigns it to M, by an instrument under

seal, in which the consideration named is $25. By way of fur-

ther consideration, M orally offers to pay T's debt to W for

lumber. Is the oral testimony admissible? Yes. This is a

supplementary agreement.^ K sues S for 4,000 shingles. He
delivers eight packs, but they contain only 2,500 shingles.

Can K show that, by a usage of the lumber trade, two packs

are regarded as 1,000 shingles, without reference to the num-

ber ? Yes, if the custom is so general and well established that

'Reynolds v. Robinson, 110 N. Y. 654, 18 N. E. 127.

'Wood V. Moriarty, 15 R. I. 518, 9 Atl. 427.
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those buying and selling may be presumed to deal in reference

to it.^ By written contract, M buys of G a reaper warranted

to do certain work "with a good team." Is oral evidence ad-

missible that at the time of the sale G says "one span of

horses"? Yes. The word "team" is of doubtful significance;

it has meaning, but it admits of several interpretations. Evi-

dence to explain the meaning of the term is admissible, and

declarations of the parties made at the time are competent for

that purpose.^

§ 5. Rules of Construction.

The primary rule of construction is that, if not inconsistent

with other rules of the law, the intention of the parties

shall be discovered and effectuated.

There are many rules of construction, some in apparent con-

flict, more interdependent, and most of them of equal author-

ity, so that to reach the right construction all should be read

together ; but if any rule is predominant it is that the intention

of the parties must prevail. Sometimes, the intention of the

parties being apparent, it may be carried out, though the literal

words of the contract do not express it, or the general intent

may be carried out, though by reason of some impediment the

particular intent may fail. The courts will not make a contract

for the parties, but they will tmdertake to find out what that

contract really is, by ascertaining the intention of the parties.

The language used by one party is to be construed in the sense

in which it may be reasonably understood by the other.

§ 6. Whole of Contract Considered.

In discovering and effectuating the intention of the parties,

the whole of the contract is to be considered, and each
part so construed with the others as to give all of them

"Soulier v. Kellerman, 18 Mo. 509.

'Ganson v. Madigan, 15 Wis. 158.
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some effect, if possible; if impossible, words inconsist-

ent with the main intention are to be rejected.

It is presumed that each part is inserted for some purpose
and it should be given effect, but it should not be allowed to

defeat a clear intention gathered from the whole agreement.

Grammatical correctness, or punctuation, or obvious clerical

errors, will not be allowed to defeat the obvious intention of the

parties. If clauses are repugnant, the one which expresses

the chief object must prevail. A clause in wider terms, fol-

lowing specific enumeration, will generally be restricted to

things of a like sort. On a promissory note, signed by D, ap-

pears, written at the bottom, the memorandum, "One-half pay-

able in twelve months, the balance in twenty-four months."

This memorandum is written on the note, after signing but

before delivery. Is this memorandum a part of the note ? Yes.

Oral evidence is admissible, not to vary the contract, but to

show the circumstances under which the memorandum is

affixed, when every word and clause should be taken into con-

sideration and if possible given an effect; but, having ascer-

tained what the written words are, the contract must be con-

strued according to them.^

§ 7. Plain Literal Signification.

In discovering and effectuating the intention of the parties,

the words of a contract are to be understood in their

plain and literal signification. If the words have an

ordinary and popular meaning, or a peculiar meaning
attached to them by usage, and it comports with the in-

tention of the parties as otherwise expressed, or if they

are technical words which have a special sense given to

them by the profession or business to which they re-

late, and they are formally employed, such meaning or

sense will be given to them.

Words are ordinarily to be understood in their plain and

literal signification, but when any question as to the same

arises, the popular and ordinary sense is the one which is most

'Heywood v. Perrin, 27 Mass (10 Pick.) 238.
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likely to express the intention of the parties, except in the case

of local usage or technical words, when the intention is most
likely to follow the meaning given by usage, or by those em-
ploying technical words. On the back of a note is the indorse-

ment "Interest paid on the within note to July 26." In order

to determine whether sureties are discharged or not, it becomes
important to know whether this means up to July 26th or

through July 26th, which would be an extension of the note.

In its plain, ordinary, popular sense this means only up to, or

before, the 26th. Accordingly, there is no extension of the

note and the sureties are not discharged.'

§ 8. Written Words Control Printed, etc.

In discovering and effectuating the intention of the parties,

in case of inconsistency, written words will control

printed words, and words will control figures.

As the written words placed in a printed blank are selected

by the parties for that special occasion, they are more likely

to express the intention of the parties than printed words for

general occasions. This rule is only to help arrive at the

actual intention, and, if the intention is found to be otherwise,

the written will give way to the printed.

§ 9. Subject-matter, etc.

In discovering and effectuating the intention of the parties,

the words of a contract are to be construed with refer-

ence to its subject-matter, the time and circumstances
under which it is made and the object contemplated.

An insurance company insured A, on his ship, Minnehaha,
"The risk to be suspended while vessel is at Baker's Island
loading." Does this clause mean "for the purpose of loading,"

or while "actually loading" ? A strict literal construction would
favor the latter, but, looking at the circumstances imder which
it is made, the meaning which the parties intended is found

'Stearns v. Sweet, 78 111. 446.
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to be the former "while the vessel is at Baker's Island for the
purpose of loading," as it was the risk of the place and un-
favorable moorage that the company desired to avoid. There-
fore, as no violence is done to the language used, the sense in

the minds of the parties should be given effect.^

§ lo. Construction Given by Parties.

In discovering and effectuating the intention of the parties,

in case of doubt, a construction which the parties them-
selves have placed upon the contract, in acting under it,

will be followed if not contrary to other rules of law.

For example, if a deed gives the grantee the privilege of

cutting timber on adjacent land for the purpose of "building"

on the premises passed by the deed, the meaning of the word
"building" may be learned from the fact that the grantee with
knowledge of the grantor, thereafter, cuts timber not only

to build buildings but to build fences.^

§ II. Several Instruments Taken Together.

Several instruments relating to the same subject-matter and
by the same parties, if substantially one transaction, are

to be taken together and construed as one instrument.

The reason for the rule is that it is presumed this will carry

out the intention of the parties. Illustrations of this rule are

found in a deed of conveyance and a written agreement for

reconveyance; a deed of conveyance and a written agreement

to support the grantor; a note and a mortgage securing the

same.

§ 12. Favorable Construction.

If the terms of a contract are susceptible of two construc-

tions one of which will effectuate the contract and the

'Reed v. Merchants' Mut. Ins. Co., 95 U. S. 23 ; Mathews v. Phelps,

61 Mich. 327, 28 N. W. 108.

Livingston V- Ten Broeck, 16 Johns. (N. Y.) 14,
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Other will not, the one which will effectuate it will oe

chosen.

It is to be presumed that the parties intend the legal and

not the illegal, the possible rather than the impossible. Yet

this rule will yield to the true intention if it appears elsewhere

to be otherwise.

§ 13. Construed Against User.

The language of a contract^ in case of doubt not otnerwise

removed, is to be taken most strongly against the party

using it, unless such construction will cause a penalty

or forfeiture.

Conditions, exceptions, reservations and provisions, are

strictly construed against the person in whose favor they are

introduced. A condition is void which is so repugnant to a

grant as to utterly defeat it. Unless time is of the essence

of a contract because of stipulation or because of the nature

of the contract, failure to perform a contract as conditioned

does not amount to a breach and discharge. If a contract is

such that damages for violation thereof are of uncertain value

and it is agreed that a fixed sum shall be paid for its breach,

this sum may be recovered as liquidated damages; but if the

damages are of certain value and, on breach, a sum is to be paid

in excess of that value, or if a contract contains a number of

provisions, damages on some of which are certain and on others

uncertain, and a fixed sum is to be paid for breach of any, this

is a penalty.^ M executes to G a deed, by which, in the grant-

ing clause, he conveys all his title to all of certain property

described, and in the habendum clause says "The interest and
title intended to be conveyed" is only that acquired by M from
one E, which is an undivided one-half. Which clause shall

control? The first. A deed is always construed most strongly

against the grantor. If the instrument is free from ambiguity,

the intention must be ascertained from the language of the

'Thurston v. Arnold, 43 Iowa, 43; Streeper v. Williams, 48 Pa.

450; Trower v. Elder, 77 111. 453,
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instrument. These clauses are in absolute conflict, and, there-

fore, cannot he explained, and the first must prevail.^

§ 14, Conflict of Laws.

The legality of a contract is ordinarily to be determinedby the

law of the place where it is made (lex loci contractus).

If it relates to land or corporeal chattels, its validity is

governed by the law of the place where the land or

chattels are located (lex situs). If it is to be performed
in another jurisdiction, the validity of acts of perform-

ance depends upon the law of the place of performance
(lex loci solutionis).

Questions of obligation should be settled by the law which

creates the obligation, whether contract or quasi contract. Such
questions are, acceptance, delivery of deed, consideration, and

passing of title. Questions of performance should be settled

by the law of the place of performance.

These rules are not followed in deference to right, but as a

matter of comity between states and nations.

Among the exceptions to the rules are those that no state

will permit its laws to be evaded, nor give effect to agree-

ments plainly repugnant to the principles of law and morality

common to civilized nations, or contrary to the public interests

of the state in which suit is brought.

Matters of adjective law are governed by the law of the place

where the action is brought {lex fori)?

'Green Bay & M. Canal Co. v. Hewitt, 55 Wis. 96, 12 N. W. 382.

'Hyde v. Goodnow, 3 N. Y. (3 Comst.) 366.



CHAPTER XX.

QUASI CONTRACTS.

Obligations Equitable, §§ 1-31.

A. Benefit conferred, §3.

B. Conferrer entitled to benefit in equity and good conscience

because conferred, §§ 4-20.

(I) By request or acceptance, without agreement, §4.

(II) By fraud or appropriation, § 5.

(III) By misrepresentation by one standing in confidential

relation, § 6.

(IV) By compulsion, §§ 7-9.

(A) Undue influence, § 7.

(B) Duress, §§8-9.

1. Of imprisonment, § 8.

2. Per minas, § 9.

(V) By reliance, §§ 10-20.

(A) On contract unenforcible because, §§ 10-18.

1. Modified by consent, § 10.

3. Substantial compliance, § 11.

3. Condition express or implied, § 12.

4. Default of other party, § 13.

5. Act of God, etc., §14.

6. Lack of authority, § 15.

7. Incapacity of party, § 16.

8. Statute of frauds, § 17.

9. Mistake as to subject, etc., § 18.

(B) On other legal relations, §§ 19-20.

1. Ownership of chattels or land, § 19.

2. Duty, § 20.

C. Conferrer not entitled to benefit because, §§ 21-31.

(I) Benefit conferred by voluntary act, §21.

(II) Illegal conduct of party conferring benefit, §22.

(III) Change of position of party receiving benefit, §23
(IV) Bona fide third parties, § 24.

(V) Only net benefit recoverable, § 35.

(VI) Effect of valid express contract, §26.

(VII) Waiver of tort action, §27.

(VIII) Family relationship, §28.

(IX) Infant's, etc., liabiUty, §§ 29-31.

?78
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II. Obligations Statutory, § 33.

III. Obligations Customary, §§ 34-37.

A. Promise for benefit of third party, § 34.

B. Contribution and general average, § 35.

C. Public callings, §36.

D. Care and diligence, § 37.

IV. Obligations of Record, § 38.

§ I. Quasi Contract: Defined.

A quasi contract is a legal obligation, created by pure im-

plication of law, and enforced by an action ex contractu.

In a legal obligation created by implication of law, the law or

natural equity alone produces the obligation by rendering oblig-

atory the facts from which it results, and it is for this reason

that these facts are called quasi contracts, because, without

being contracts, they produce obligations of the same sort

as actual contracts. The legal rights created are rights to have
done what the law requires without agreement, but they are

such as would have arisen had the parties made a valid agree-

ment. They are rights in personam, but in many ways they

resemble rights in rem. They lie in the territory between torts

and contracts. They are constructive contracts. The contract

is a mere fiction, a form imposed in order to adapt a case to a

given remedy. But they are enforced by actions ex contractu.

Rights created by contract are the result of agreement and ob-

ligation. Rights created by quasi contract are the result of

obligation without agreement. In the one, the intention is

ascertained and enforced; in the other, it is disregarded. The
latter are implied solely by law, because equity and good con-

science or positive rules of law demand it. They are called

implied contracts; not because they are actual contracts; that

is, not because there is an actual meeting of the minds of the

parties or a mutual understanding to be inferred by a jury

from language, acts and circumstances, for there is no actual

meeting of the minds or mutual understanding, but they are

called implied contracts because of a legal fiction invented and

used for the sake of the remedy. They are not contracts but

legal obligations created without contracts.

These obligations are created by law when any person has re-
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ceived benefits which in equity and good conscience belong to

another, when positive duties are laid on one person for the

benefit of another by statute or common law, or when a judg-

ment has been rendered against a wrongdoer by a court of com-
petent jurisdiction.^

The common law actions of contract for the recovery of

money due by quasi contract are the money counts of indebi-

tatus assumpsit, to wit : Money paid for defendant's use, money
had and received by defendant to plaintiff's use, money lent and
advanced, interest and account stated, and the counts of quan-

tum meruit and quantum valehat. The quantum meruit and
quantum valehat counts are also proper for breach of inferred

contracts. The code action available in quasi contracts is the

ordinary civil action. The common counts for goods sold and
delivered, etc., have also been extended into the realm of

quasi contracts.

§ 2. Obligations Equitable.

Whenever a benefit has been received by one person which
in equity and good conscience (ex aequo et bono) be-

longs to another person, the law implies an obligation

on the part of the former to refund the same and per-

mits the latter to recover its value in an action ex con-
tractu.

This is the most general principle of quasi contracts and
covers a multitude of cases. Otherwise stated, "No one should

be allowed to enrich himself unjustly at the expense of an-
other." It is an equitable principle growing out of the abhor-
rence of equity at seeing one man take another man's property
without compensating him for it. In order to render it applica-

ble it must appear : first, that a benefit has been conferred by
one upon another; and second, that in equity and good con-

'Keener on Quasi Contracts, 15 ; 10 Harvard Law Review, 217 ; Sce-
va V. True, 53 N. H. 627; Street, Foundations of Legal Liability, 208,

235 ; Jones v. Pope, 1 Wms. Saund. 37 ; Woods v. Ayres, 39 Mich. 345.

But see Gordon v. Bruner, 49 Mo. 570; First Nat. Bank of Nashua v.

Van Vooris, 6 S. D. 548, 62 N. W. 378 ; Head v. Porter, 70 Fed. 498.
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science this benefit belong.s not to the one receiving it but to the

one conferring it. The mere fact that one person confers a

benefit upon another is not enough, alone, to create any legal

obligation. Every man is, ordinarily, permitted to regulate

his own afifairs in his own way, and he is protected from
officious intermeddlers. A loans money to B on C's becoming
a surety, both B and C signing a bond as security. By A's

neglect this bond becomes of no use. Can A recover from C
for money had to A's use ? No. C has received no benefit, and
A alone is in fault. In order to recover in this action one must
show to the court that the other party receives a benefit and
that he has equity and good conscience on his side.^ A being

indebted to B makes an assignment for B's benefit of all A's

property on the X farm. The debt not being paid he allows

B to take possession and sell not only this property but also

the stock, crops, etc., on the Y farm, thinking they are covered

by the assignment. Can he or his assignee recover the effects

sold from the Y farm ? No. B is entitled to keep this property

though A did not intend to let him have it, and, therefore, A
cannot recover it in a suit in quasi contract.^ A, by mistake in

drawing up and signing a note to B, leaves out the interest, but

by another mistake in paying the note, pays interest on the

same. Can he recover the interest thus paid in an action for

money had and received? No. Ex aequo et bono the money
belongs to B.' A orally agrees to buy land from B and pays

$65. He then decides not to go on with the agreement, al-

though B is ready to do so. Can A recover the money paid?

No. It does not in equity and good conscience belong to him,

so long as the other party does not take advantage of the

statute of frauds.*

§ 3. Benefit.

The benefit received may be labor or services, money or

goods (anything which has a pecuniary value), but, in

'Straton -c. Rastall, 2 Term R. 366.

'Piatt V. Bromage, 24 Law J. Exch. 63.

'Buel V. Boughton, 2 Denio (N. Y.) 91.

'Collier v. Coates, 17 Barb. (N. Y.) 471.
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order to amount to a benefit, positive enrichment is re-

quired ; a mere saving to one party or a loss to anothei

will not suifice.

This limitation is for the purpose of preventing inequity

which would be likely to result if the rules were extended

Herein also lies a distinction between quasi contracts and torts

only such torts can be waived and suits in quasi contract insti

tuted as result in a benefit to the estate of a person, which i:

capable of being measured pecuniarily. Property rights

whether corporeal or incorporeal, are included, but where nc

such benefits are received, but there is merely a naked wrong
the liability is only in tort for the wrong. Where goods con

verted have been sold by the wrongdoer, the count for mone;

had and received is proper. A infringes B's patent rights anc

B sues in equity for an injunction and account of profits. Pend
ing the suit, A dies. Does the suit survive? Yes, as this is ;

benefit which is capable of being measured pecuniarily.^ A re

moves B's wheat stack, while a fire is raging, in order to sav

the stack from burning, but without any request from B. Cai

A recover for work and labor ? No. He is an officious inter

meddler and there is no positive enrichment.^ A places timbe

on the bank of a stream from which place it is accidentall;

loosened and carried by the tide. B finds it and voluntaril;

carries it to a place of safety. Is B entitled to anything fo

services? No, as no benefit has been conferred. At least h
has no lien.^ A orally agrees to make a monument and to pa

$200 cash for a lot of B. He makes the monument and has i

in his possession when B repudiates the agreement. Can J

recover the value of his services? No. The agreement i

within the statute of frauds, as it is an agreement to sell the Ic

and not a contract for labor and material. Therefore, if h

can recover at all it will have to be in quasi contract; but t
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§ 4. Acceptance, etc.

A benefit belongs, in equity and good conscience, to another,

if conferred because of a request though without any
agreement as to remuneration, or if, though there is no
request, the party benefited is free to elect whether he
will or will not accept, and elects to accept.

The best illustration of this quasi contract is payment of

another's debt, or doing for another any other thing which he

is bound to do for himself coupled with subsequent acceptance

by such party. A requests B, an attorney, to render certain

legal services for him, there being no express or inferred agree-

ment as to remuneration. Is B entitled to recover for the value

of his services? Yes, since there is a request for the services,

the law implies an obligation to pay therefor. Under such cir-

cumstances, it is generally possible to infer a true contract.' A
sends goods to B's house without any request from B, and B
accepts and uses the goods. Is he liable in quasi contract to

pay what the goods are worth ? Yes. Most cases of this sort

arise in connection with mistakes.^ A undertakes to carry

goods for B and deliver them to C. By mistake, A delivers

them to D, who appropriates and sells them. C pays B and A
pays C. Can A recover from D on a count for money had and

received? Yes, as this is not a case of one officiously paying

money for another.' A ships a horse over the X railroad to

station Y. After its arrival, A calls for the horse, but for

trumpery reasons leaves without taking the horse. The X
railroad then hires the animal cared for at a livery, and later

has to pay this livery bill, when the X railroad sends the horse

to A, who keeps it. Can the railroad collect the amount paid for

the livery? Yes. Humanity demands the care of the horse,

and A's conduct justifies the railroad in providing it. There-

fore, the law raises an obligation on the part of A to reim-

burse the X railroad.* A pays the necessary funeral expenses

of a deceased person. Is he entitled to recover for the same in

gMa.yi contract? Yes. It is the duty of the executor to provide

^Rose V. Spies, 44 Mo. 20.

^'Hobbs V. Massasoit Whip Co., 158 Mass. 194, 33 N. E. 495.

"Brown v. Hodgson, 4 Taunt. 189.

^Dawson v. Linton, 5 Barn. & Aid. 531.
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for a decent burial and the law implies an obligation to recom-

pense one who, in the absence or neglect of the executor, not

officiously, but from the necessity of the case, incurs reasonable

expense. In the case of necessaries a request is implied by
law.^

§ 5. Fraud or Appropriation

A beneiit belongs, in equity and good conscience, ^o another

if conferred because of a tortious act of the party bene-

fited.

A is a slave of B up to 1865, and from that time is kept by B
in absolute ignorance of her emancipation, and works for him
as his slave to 1889. After the death of her master, she learns

she has been a free woman. Can she recover the value of her

services ? Yes, because they were obtained by fraud. Whether
she expected reward is, therefore, immaterial.^ A who is

already married represents to B that he is a single man, and
solicits her to marry him. She, relying on his representation,

does marry him, and for many years lives with him, supposing

herself to be his wife. Later she learns of the fact that A
has another wife. Can she recover the reasonable value of her

services? Yes, because of the fraud while performing the

services, although she in fact expects no compensation.' A's

machinery is tortiously taken, and after various sales is finally

bought by B. The statute of limitations of three years has run
against the tort, so that title by adverse possession may possi-

bly have been acquired. Can A sue in quasi contract and re-

cover the value of the machinery? Yes, because of the option

to waive damages for the tort. But if B is innocent demand is

necessary.* A entices B's apprentice away from B's shop. B
sues in indebitatus assumpsit. Will this form of action lie?

Yes. He may waive damages for the tort and recover the

equivalent for the labor.'

'Patterson v. Patterson, 59 N. Y. 574.

'Hickam v. Hickam, 46 Mo. App. 496.

"Asher v. Wallis, 11 Mod. 146; Higgins v. Breen, 9 Mo. 497.

*Kirkham v. Philips' Heirs, 54 Tenn. (7 Heisk.) 222.

'Lightly V. Clouston, 1 Taunt. 112.
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§ 6. Misrepresentation in Confidential Relation.

A benefit belongs, in equity and good conscience, to another,

if conferred because of misrepresentation in regard to

a material fact (by one standing in confidential rela-

tions), reasonably relied and acted upon to his damage
by the other.

A is the guardian of B and pursuades B to sell him certain

premises for $6oo by representing to her that there is an in-

debtedness against the premises of $700, which he promises

to assume. As a matter of fact the indebtedness amounts to

only forty dollars. Is B entitled to recover the money paid the

guardian ? Yes.^

§ 7. Undue Influence.

A benefit belongs, in equity and good conscience, to another

if conferred because of compulsion, exerted by means
of a judicial or official position, or a relation of con-

fidence (undue influence).

A common carrier agrees to carry boots and shoes for a cer-

tain amount of freight, but at the terminus of the route refuses

to deliver them unless paid about $1,000 more freight than it

agrees to carry for. The shipper pays this amount and gets

the goods. Can he recover freight paid? Yes. It is not a

voluntary payment.^ A who sustains a fiduciary relation to B,

procures from her a conveyance of land without informing

her of the true condition of the property. Coal is being mined

on the land and the land is becoming valuable, but he with-

holds this information. Is B entitled to an accounting? Yes.'

A pays the amount of an execution on a judgment which is sub-

sequently reversed. Will indebitatus assumpsit lie ? Yes. The

money belongs to the person from whom collected and there

is no other reasonable way to regain it.*

'Wickiser v. Cook, 85 111. 68.

=Tutt V. Ide, 3 Blatchf. 249, Fed. Cas. No. 14, 275 b.

'Spencer & Newbold's Appeal, 80 Pa. 317.

•Clark V. Pinney, 6 Cow. (N. Y.) 297.
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§ 8. Duress of Imprisonment.

A benefit belongs, in equity and good conscience, to another

if conferred because of compulsion, exerted by im-

prisonment with or without legal process (duress of

imprisonment).

J is incarcerated on a decree recovered against him, and is

forced to give a new bond to one F, as assignee, to free himself

from prison, there being no court where he can secure any
remedy. Is he liable on the bond or can he get it overruled?

He is not liable on this bond because of the duress of imprison-

ment.' A is arrested on a charge of burning B's house and
barn, the evidence showing he simply burned some refuse parts

of the building; but the justice orders him to recognize in the

amount of $500, and by reason of B's representations that A
will have to go to state's prison, A is unable to get sureties,

and thereupon B offers to drop the matter for $125. A then

turns over to B goods of the value of $60. Can their value

be recovered? Yes, if the jury finds duress; that is, that A is

arrested without cause, or for improper purpose, or without

lawful authority.^

§ 9. Duress Per Minas.

A benefit belongs, in equity and good conscience, to another
if conferred because of compulsion, exerted by threats

inducing fear of injury to person or property (duress
per minas).

A is a dealer in ice, and in the night when he has his wagons
loaded with ice ready to be hauled to Boston, B attaches the

same in a suit on a promissory note on which A claims he
owes nothing, and B tell? A not to move the wagons until he
pays $300. To release his property, A pays the $300. Can he
recover the same in a suit for money had and received ? Yes.
If B fraudulently and knowing he has no just claim seizes the
goods of A for the purpose of extorting the money, this is

'Jack V. Fiddes, Mor. Diet 2923.

Richardson v. Duncan, 3 N. H. 508.
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duress of goods.^ A owns a building which has just been
erected and .he wants to place a mortgage upon it but cannot
without paying off a lien for an unfounded claim which B
causes to be filed, and he pays the amount of this lien under
protest. Can he recover the same? Yes. This is duress of

circumstances. The payment is involuntary.^ A threatens to

take B's life unless he will pay him $i,ooo, and because of the

fear exerted by the threat B pays A the money. Can he re-

cover it in an action ex contractu? Yes. The duress makes
this payment involuntary and it belongs in equity and good
conscience to B.'

§ 10. Contract Modified by Consent.

A benefit belongs, in equity and good conscience, to another
if conferred because of reliance on a contract which
is deviated from by consent.

A enters into an agreement with B to dig a tail race for a mill

for B according to certain specifications. A does work, some
according to the contract, and some not in accordance with the

contract. It is not shown whether the contract is modified by

mutual consent. Can A recover in quantum meruit? Only,

first, if B prevents execution; second, if the whole or part of

the contract is modified and substituted parts are performed.*

§ II. Substantial Compliance.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract which is not strict-

ly complied with, though substantially performed.

A agrees to sell B 250 bushels of grain, to be delivered within

six weeks. A delivers 130 bushels and the time for completion

of the contract expires without B returning the 130 bushels.

'Chandler v. Sanger, 114 Mass. 364.

^oannin v. Ogilvie, 49 Minn. 564, 52 N. W. 217.

"Brown v. Pierce, 74 U. S. (7 Wall.) 205.

'Helm V. Wilson, 4 Mo. 41 ; Wheeden v. Fiske, 50 N. H. 125.
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Can A recover the value thereof? Yes, but B has an action

for damages for breach of contract. Recovery should be al-

lowed only for the excess of benefit over the damage occa-

sioned.^ A agrees to build a church for B, and in building it

he inadvertently builds the sills lower and the windows smaller

than the plans and specifications ordered. It is reasonably

adapted to the use for which it is built and B is in beneficial

use of it. Can A recover for the work and materials? Yes,

because the contract, though unenforcible because of this

breach, is yet substantially complied with, and B cannot here

deduct the amount it would take to build the church according

to the contract, as it would cost all A's labor is worth.^

§ 12. Contract Terminated by Condition.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract which has lapsed

because of the happening or not happening of a condi-

tion express or implied.

A pays B $1,500 freight on a cargo of shell and wood lost at

sea by the wreck of the ship carrying it. Is A entitled to re-

cover the freight paid ? Yes. The freight is paid for the car-

riage of the goods to their destination, and the delivery there

is a condition precedent to recovery. The policy of the rule

is to take away the temptation to misconduct and carelessness.'

A buys and pays for a chaise and horse on condition that they

can he returned if his wife does not approve. His wife does

not approve of the transaction and he returns them. Can he
recover money paid? Yes. The contract is ended by the

happening of the condition and now the prospective seller

holds money which it is against conscience for him to keep.*

A buys bonds from B and sells them again to C, but they turn

out worthless because not stamped. A refunds to C. Can he

'Oxendale v. Wetherell, 7 Law J. K. B. (O. S.) 264.

^Pinches v. Swedish Evangelical Lutheran Church, 55 Conn. 183, 10

Atl. 264.

^Reina v. Cross, 6 Cal. 29.

•Towers v. Barrett, 1 Term R. 133.
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recover what he pays B ? Yes. There is an implied condition

that the thing is what it is sold for. Consideration has failed.^

A orally agrees to buy a house and estate for $3,700 fi'om B
and pays the latter more than the purchase price and carries

furniture into the house. The house is consumed by fire. Can
he recover the money paid? Yes. On account of the statute

of frauds title has not passed, and it is a condition of the con-

tract that the subject of the sale shall continue to exist, and,

it having been destroyed, A is entitled to recover. The contract

cannot be enforced against A and the destruction of the prop-

erty excuses his default.^

§ 13. Performance Prevented by Default.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract whose perform-

ance is prevented because of default by the other party.

A pays money to B for stock which B refuses to deliver ac-

cording to his contract. Can A sue in quasi contract for the

money? Yes. B is estopped to set up the express contract.'

A bids off at auction and pays $17 for a cow and 400 pounds

of hay. He takes the cow at the time, but when he demands

the hay it is refused, on the ground that it has already been

used. Can A recover the value of the hay in suit for money

had and received? No. Before he can recover in this sort

of a suit he must rescind the express contract, and the latter

being an entire contract must be rescinded in toto, if at all. A
should sue in conversion or for breach of the express contract

or, if he desires to sue in quasi contract, he should disregard the

express contract, return the cow, and sue for $17.* A is em-

ployed by B to manage a hotel for a year and works over

eight months, when he is discharged. He sues for breach of

contract and also in quantum meruit for the value of his ser-

vices. Can he recover on either count? He may recover on

'Young V. Cole, 3 Bing. N. C. 724.

"Thompson v. Gould, 37 Mass. (20 Pick.) 134.

'Anonymous, 1 Strange, 407.

"Miner v. Bradley, 39 Mass. (22 Pick.) 457.
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either count, but not upon both ; by electing to drop the count

for breach of contract, he may recover in quantum meruit}

§ 14. Performance Prevented by Act of God.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract whose perform-

ance is prevented by act of God, inevitable accident or

public authority.

A and his wife agree to live in B's house and to care for her

during her life for the rent of the house and eight dollars per

month and the promise to give them the house at her death.

After a few years A's wife dies, and B terminates the contract

for that reason. Can A recover in quantum meruit the value

of his services? Yes. B should not retain benefits and make
no return when the contract is terminated by the act of God.^

A has contracted to dig a canal and hires B to do part of the

work. During the progress of the work it is stopped and the

contract annulled by state authority. Ten per cent of the price

to be paid B is reserved until final estimation. Is B now en-

titled to this ten per cent reserved on the work done? Yes.

He is entitled to recover in quasi contract, but the contract price

gives the measure of damages.' H has contracted with B to

make and put up certain pews in a church which is being built

by B. When they are all made and in the building, but only

part of them put up, the church and pews are burned by acci-

dental fire. Can H recover their value ? Yes. This is not an

undertaking to build something new but to add something to

the property of B and there is an implied obligation on him
to keep up the building.* A agrees to work for B for one year.

At the end of six months, he is disabled. Can he recover for

the work already done? Yes. He may recover the value of

his services during the six months. There is no action on the

contract, and if B pays nothing for the services he is unjustly

enriched.'

'Brown v. Woodbury, 183 Mass. 279, 67 N. E. 327.

'Parker v. Macomber, 17 R. L 674, 24 Atl. 464.

"Jones V. Judd, 4 N. Y. (4 Comst.) 411.

'Haynes v. Second Baptist Church, 12 Mo. App. 536.

"Wolfe V. Howes, 20 N. Y. 197; Green v. Gilbert, 31 Wis. 395.
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§ 15. Lack of Authority to Contract.

A benefit belongs, in equity and good conscience, to another
if conferred in reliance on a contract unenforcible be-

cause of lack of authority in the party making the con-

tract.

A buys a quantity of cotton from B and pays 509 pounds too

much, by a mistake in adding up the figures. Both parties are

acting for undisclosed principals and B credits the amount re-

ceived to his principal. Can A recover the 509 pounds from
B ? Yes, as he acted as principal. It is not a case of an agent

acting for a principal and turning the money over to him.^ A
contracts to construct a dam across a river for B, who is act-

ing as agent for C. C has given no authority to B to make such

a contract, but the work is performed by A and is used by C.

Can A recover the value of the benefit received ? Yes.^ A lends

money to a town on notes made by the town treasurer on behalf

of the town, without authority from the town. If the money
is applied to the legitimate uses of the town, as for the payment
of claims against it, can A recover the amount of the loan?

Yes.3

§ 16. Incapacity of Party to Contract.

A benefit belongs, in equity and good conscience, to another

if it is conferred by him under a contract which is sub-

sequently avoided because of the incapacity of a party

thereto.

A hires B, a minor, to work for him for three years, grind-

ing bibs at nine cents apiece. After working a short time, B
quits the service, ignoring his express contract. Can he bring

action in quantum meruit and recover for the work already

done? Yes, the law gives him the right to avoid this express

contract and, having avoided it, he is entitled to pay for the

services rendered the other party.* A hires V, a minor, for a

*NewalI V. Tomlinson, L. R. 6 C. P. 405.

^an Deusen v. Blum, 35 Mass. (18 Pick.) 239.

^Billings V. Inhabitants of Monmouth, 73 Me. 174.

*Gaffney v. Hayden, 110 Mass. 137.
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whole sea voyage. After two years of the voyage V deserts

the ship without any sort of a reason. Can V recover the value

of his services in an action of quantum meruit? Yes. An in-

fant's disaffirmance of a voidable contract takes effect ab initio

and, therefore, the parties stand just as though they had never

made a contract, but A has the benefit of V's services and in

equity and good conscience should pay therefor.^ A sells chat-

tels to B, a corporation, when the corporation, under its char-

ter, does not have authority to make the purchase, but it ac-

cepts and uses the chattels. Can A recover the value of the

chattels, in a suit in quasi contract? Yes, the contract is in-

valid because of the incapacity of the corporation making it,

but it would be inequitable to allow it to keep the benefits with-

out compensating A for them.^ Insane persons are Uable for

benefits received, and some courts now hold infants to the same
obligation, if they would avoid their contracts.'

§ 17. Statute of Frauds Not Complied with.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract unenforcible be-

cause not in conformity to the requirements of the

statute of frauds.

A agrees orally to sell B four acres of land for forty dollars,

to be paid for in work. After the agreement is made B takes

possession and erects a house and develops the land. A then

conveys the land to C for $100. Can B recover the value of

his work and materials furnished ? Yes, B may treat the agree-

ment as a nullity, except as to giving him permission to work.^

In consideration of B's promise to give A the right, from then

forward, to feed live stock carried on its railroad, A conveys

land to B for yards. B allows A to feed for one year in which
he clears $6,000, or more than the value of the land, and then

"Vent V. Osgood, 36 Mass. (19 Pick.) 572.

'Parish v. Wheeler, 22 N. Y. 494; Bissell v. Michigan Southern

and Northern Indiana R. Cos., 22 N. Y. 258; Slater Woollen Co. :'.

Lamb, 143 Mass. 420, 9 N. E. 823.

'Johnson v. N. W. Mut. Life Ins. Co., 56 Minn. 365 ; 59 N. W. 991.

'King V. Brown, 2 Hill (N. Y.) 485.
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B refuses to go on with the agreement. Can A recover the

value of the land? No. The contract, being void under the

statute of frauds cannot be enforced, but B having received

the land, A could recover the value of the same; but he must
allow credit for money received by himself. As this is more
than the value of the land, he cannot, therefore, recover in his

action.^

§ 1 8. Element OF Contract Lacking : Mistake.

A benefit belongs, in equity and good conscience, to another

if conferred in reliance on a contract unenforcible be-

cause an essential element of the contract is lacking.

A buys land of B, but there is no land of the description con-

tained in the deed. Can the money paid B be recovered? Yes.

Evidence of mistake, imposition or deception, is sufficient to

maintain assumpsit for money had and received.^ A is a cotton

dealer. He writes B "I will sell you loo bales of cotton at fifty

cents a bale." B replies, "Send me fifty bales immediately."

A ships B the fifty bales, which the latter accepts and uses.

The market price of cotton at the time is fifty-five cents per

bale. How much should A recover from B? Fifty-five cents

per bale. By qualifying A's offer, B does not accept it, so that

there is no express contract; but he is under obligation to pay

the reasonable value of the cotton, because it is sent to him

at his request.^

§ 19. Mistake as to Ownership.

A benefit belongs, in equity and good conscience, to another

if conferred because of mistaken reliance on the owner-

ship of chattels or land.

A purchases an estate, which comes to him by intermediate

conveyances, from an administration sale which is defective,

'Day V. New York Cent. R. Co., 51 N. Y. 583.

^D'Utricht v. Melchor, 1 Dall. (Pa.) 428.

"Rommel v. Wingate, 103 Mass. 337.
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but A thinks he has a perfect title and makes permanent im-

provements. B gets the land from A. Can A recover for im-

provements from B? Yes. In the United States this right is

generally established by statutes known as "Betterment Acts."

It is also an equitable right. At law prior to adoption of the

equitable rule, it has been generally held that there is no obli-

gation because the person receiving the benefit has no chance

to elect whether or not he will take the same.^ A buys a share

of stock from an insolvent trustee and spends large sums of

money in realizing on it. Later it develops that he gets no
title and the original owner, B, recovers the proceeds of the

share. Can A recover the value of his services and expenses ?

Yes. First, because as trustees in law for the true owner, he

does only his legal duty; second, because these are improve-

ments made by a bona fide occupier.^ A, by mistake, but under

color of title, cuts timber on B's land, and by his labor in-

creases it in value almost twofold. D takes the timber in its

improved condition. Can A recover the value of his labor ? Yes.

D has received a benefit for which in equity and good con-

science he ought to pay.'

§ 20. Mistake as to Duty.

A benefit belongs, in equity and good conscience, to another

if conferred because of mistake as to duty.

A, being one of the Colemeters of London, pays rent, by mis-

take, to the mayor instead of the chamberlain of the city, the

common council of London having changed the method. A
afterwards pay the chamberlain. Can he recover what he pays

to the mayor ? Yes.* A bank of Ohio pays D money on a time

draft, illegal by the statutes of New York. Can the bank re-

'Bright V. Boyd, 1 Story, 478, Fed. Cas. No. 1, 875; Griswold v.

Bragg, 48 Fed. 519 ; Goodnow v. Moulton et al, 51 la. 555 ; Union Hall.

Ass'n V. Morrison, 39 Md. 281; But see, Mitchell v. Bridgman, 71

Minn. 360.

"Williams v. Gibbes, 61 U. S. (20 How.) 535.

"State V. Shevlin-Carpenter Co., 62 Minn. 99, 64 N. W. 81. See, also.

Isle Royale Min. Co. v. Hertin, 37 Mich. 333.

*Bonnel v. Foulke, 2 Sid. 4.
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cover the money paid in an action for money had and received ?

Yes. This is a mistake of foreign law and is a mistake of

fact.^ A is the owner of Lot 28, on which there is an assess-

ment for paving the street. He receives notice of the assess-

ment on Lot 27 and, thinking it refers to his own lot, pays it.

Can he recover the sum so paid? Yes, this is a mistake of

fact, and the party receiving the money has not changed his

position, so that it will be inequitable to allow a recovery.^

§ 21. Benefits Conferred Voluntarily.

But benefits received by one person do not belong, in

equity and good conscience, to another if conferred

vs^ithout expectation of reward, or with expectation of

reward but without request or subsequent acceptance,

or on a demand of right, or under a misapprehension of

legal rights, or upon a demand unjustly made with
knowledge of all of the facts.

In the foregoing sections have been explained the grounds
which make benefits received by one person belong in equity

and good conscience to the person conferring them. It remains

to consider the grounds which make it inequitable and against

conscience for the party conferring benefits to recover for them,

and first of benefits conferred voluntarily. If a man gives

away, or takes his chances as to whether he is giving away,

his goods, instead of being equitable, it would be most palpably

inequitable to permit a recovery for their value. So, where

a man has an option to litigate a question when a demand
is made, it would be a mistake and unjust to allow him to acqui-

esce for the time being, but be at liberty to change his mind
and open up the matter any time within the statute of limita-

tions. A, a. young man, makes valuable presents to a young

lady whom he is addressing with a view to marriage. He does

this in order to gain her favor. Can he recover the value of

the presents? No. Like all other adventurers, he must run

'Bank of ChilHcothe v. Dodge, 8 Barb. (N. Y.) 233,

"Mayer v. City of New York, 63 N. Y. 455,
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his risk.^ A makes a contract with B to furnish him ice, but

B sells out to C, and C supplies ice to A, who uses it, thinking

it is furnished by B. Can C recover for the ice from A? No.

A has received a benefit, but C is an oificious intermeddler, and

as A has no opportunity to accept after discovering who fur-

nishes the ice, there is no reason in equity and good conscience

for permitting a recovery.^ A performs certain work for B,

as a friend, expecting to be remembered in B's will, but nothing

is given him by the will. Can A now recover in quasi contract

for work and labor? No.' A, under the impression that he is

bound to do so, pays a water company a rate in excess of what
the House of Lords holds legally due. Can he recover the ex-

cess? No. This is a mistake of law. The reversal of a de-

cision otherwise might give rise to hundreds of actions. It is

thought by some that the doctrine of mistake of law should

have been confined to crimes.* A is suing B for dower in realty,

warranted by C. A has already executed a release which she

has forgotten, but which C thinks exists. The suit is compro-

mised by C paying A $i,ooo. The release is then found. Can
C recover the $i,ooo from A? No. This is a voluntary pay-

ment, and is neither a mistake of law nor of fact.^ A buys

from B a lot and part of another lying between Water Street

and Sand Creek, the distance on the plat being given as 80 feet,

though the actual distance is no feet. B later claims that the

lots only extend back 80 feet, and A pays him for a quitclaim

deed for the 30-foot strip. Legally the original deed covers

all of the no feet. Can A recover the money paid for the sec-

ond deed? No. This is a mistake of law.' A suffers judgment
to be entered against him for goods sold and delivered, although

he has a receipt acknowledging satisfaction in full, but he has

mislaid this receipt. Later he finds the receipt and sues in

quasi contract to recover the money. He is not entitled to re-

cover, as the proper course for him is to prevent the entry of

the first judgment.'

"Robinson v. Gumming, 3 Atk. 409.

'Boston Ice Co. v. Potter, 123 Mass. 28.

'Osborn v. Governors of Guy's Hospital, 2 Strange, 728.

'Henderson v. Folkestone Waterworks Co., 1 Times Law R. 329.

'Mowatt V. Wright, 1 Wend. (N. Y.) 355.

"Erkens v. Nicolin, 39 Minn. 461, 40 N. W. 567.

'James v. Cavit's Adm'r, 2 Brev. (S. C.) 174.
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§ 22. Illegal Conduct of Party Conferring Benefit.

Whenever the transaction, by which one person confers a
benefit upon another, is illegal, because against morality
or public policy (malum in se), the parties are in pari

delicto, and the law will create an obligation in favor
of neither; but where the act is prohibited by statute

for the purpose of protecting a set of men (malum pro-
hibitum), if the parties are not in pari delicto because
equal in guilt, or if the contract is executory, the law
will afford relief to the more innocent party.

There is no ground for allowing one wrongdoer to recover

from another the value of the benefits conferred by his own
wrongful act. A guilty party should not be allowed to appeal

to the law for indemnity, for he has placed himself without

its pale by contemning it; but, if he is innocent of illegal pur-

pose, or has acted under circumstances of imposition, hardship,

or undue influence, there is sufficient reason for allowing a

recovery. A's son is arrested and charged with passing coun-

terfeit money to B, and A pays B thirty dollars to settle the

criminal prosecution, and B lets the prisoner go. Can A re-

cover the thirty dollars? No. Because of his own moral

turpitude.^ Eight hundred and forty pounds are recovered

from one of two joint tort feasors. Will contribution lie ? No.

There is no contribution between joint wrongdoers.^ A and B
are owners of a stage; B is driving the same. Through B's

negligence C is injured, and C recovers $1,300 damages from A.

Can A compel contribution from B? Yes. A is guilty of no

personal wrongdoing.' A deposits money with the F Bank,

which promises to pay it on a day certain, contrary to statute.

Can A recover the money ? Yes. The express contract is void,

but A can recover on an obligation implied by law as, first,

the transaction is simply malum prohibitum and does not in-

volve moral turpitude, and A is not, therefore, in pari delicto,

and, second, the contract is executory. So, in all cases where

the express contracts are not illegal but are void because con-

'Daimouth v. Bennett, 15 Barb. (N. Y.) 541.

^Merryweather v. Nixan, 8 Term R. 186.

'Bailey v. Bussing, 28 Conn, 45§,
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trary to the policy of the law or prohibited.'^ A pays a matri-

monial agency fifty dollars to procure a husband for her. Can
she recover the money? Yes. She is not in pari delicto, as

the matrimonial agency may be regarded as exercising a species

of imposition or undue influence. The necessity of supporting

public interests really demands this holding." A, as agent for

B, receives money from various parties, which money B could

not have collected because of illegality. Can B recover it from
A ? Yes. On payment it becomes B's money and the law im-

plies an obligation to pay it over. There is no illegality in this

quasi contract. Likewise, a stakeholder is bound to pay over

to his depositor money deposited with him, if notified to do so

before paying it to winner, and a broker may recover his com-
mission if innocent of intent to gamble.'

§ 23. Change of Position of Party Benefited.

The fact that the party receiving the benefit has changed
his position, or that the benefit has been conferred

because of the negligence of the other party, is no bar to

a recovery, unless the party benefited has changed his

position without knowledge or reason to know of the

real fact, so that to allow a recovery would be inequi-

table.

One ought not to throw on another a loss occurring without

the other's fault; but, if the loss can be traced to a fault or

negligence of the other party, it should be forced on him. J
pays a note, on which his name has been forged, to the C bank,

which negotiates it. After discovering the forgery, can J
recover from the bank? No. The maker of the note is sup-

posed to know his own signature. Therefore, he is negligent

and it would now be inequitable on the bank to allow recovery,

as the indorsers are discharged.* A pays to B a bill, drawn on
him by a forger and indorsed to B, a bona fide purchaser. Can
A recover the money paid B ? No. B is entitled to the protec-

'White V. Franklin Bank, 39 Mass. (22 Pick ) 181.

"Duval V. Wellman, 124 N. Y. 156, 26 N. E. 343.

'Baldwin Bros. v. Potter, 46 Vt. 402; Hampden v. Walsh, 1 Q. B.

Div. 189.

'Johnston v. Commercial Bank, 27 W. V?. 343.
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tion of the court as much as A, as their equities are equal.^ A
pays money to B, as agent for C, upqn a poHcy of insurance,

and B gives C credit on an old account. The loss is not fair.

Can A recover the amount paid from B? Yes. B has not

^changed his position.^ An insurance company, through a mis-

take of its directors, who forgot that the policy has lapsed,

pays the amount of a life insurance policy. Can the money
be recovered? Yes. The company may recover after allow-

ing a deduction for the amount to which the insured is equitably

entitled. The negligence of one party will not prevent his

recovery unless the other party is placed in such a position

that to allow a recovery would be inequitable.'

§ 24. Bona Fide Third Parties.

Innocent third parties are protected against suits in quasi

contract where the benefits which have come into their

possession under voidable contracts consist of money
or commercial paper, or conveyances of record; and
they are always protected where the benefits are

obtained in the first instance by means of fraud or

undue influence, except as against infants or insane

persons.

The law considers that it is better that money or negotiable

security should carry on its face its own credentials. The rea-

son for protecting the holder of conveyances of land lies in the

sanctity given to the registry system. The party who allows

himself to be defrauded is at fault to such an extent that he

ought to suffer rather than the innocent party who is not at all

at fault. Innocent third parties are not protected against in-

fants because of the arbitrary rule of law to protect infants in

all cases. Before an insane person, however, can recover from

a third party, he must place him in statu quo. An insurance

company pays the amount of a loss, under a fire policy, to an

assignee, to whom the insured assigns the policy. The assignee

takes the money in payment of a debt due from the insured.

Trice V. Neal, 3 Burrow.. 1354.

^Buller V. Harrison, Cowp. 565.

'Kelly V. Solari, 9 Mees. & W. 54.
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The property is burned by the insured and the proofs are-false

and fraudulent. Can the company recover from the assignee?

No. The insured alone is liable. The assignee holds no money
that he is not entitled to keep. It is the same thing as though

the company should pay the insured, and the insured should,

pay the assignee his debt.^ A pays to B bills drawn on him
by a forger and indorsed to B, who is a bona fide purchaser.

Can A recover from B the money paid him? No. B is en-

titled to the protection of the court as much as A, as their

equities are equal.^ A, by fraud, gets B to sell him a team of

horses for half of their value and then sells them to C, an in-

nocent third party. Can B recover from C? No. It is the

policy of the law to protect innocent third parties. The one

who allows himself to be defrauded in the transaction is at

fault to such an extent that he ought to stand the loss rather

than one not at all at fault. B must seek redress from A.' A,

an infant, buys land of B, giving in payment twenty head of

cattle. B sells the cattle to C, an innocent third party. After

becoming of age, can A avoid his contract and recover the cat-

tle, or their value, of C? Yes. It is the policy of the law to

protect infants, and this will be done in preference to inno-

cent third parties.*

§ 25. Only Net Benefit Recoverable.

The amount refunded in a suit in quasi contract is always
the value of the net benefit received by the other party.

The benefit is determined by the reasonable value of

the advantage conferred, the net benefit by deducting
therefrom any counterclaim existing in favor of the

party benefited.

The one conferring the benefit, or sustaining the loss, should
recover only that to which, in conscience and equity, he is en-
titled, which can be no more than what remains, after deduct-
ing all just allowances which the party benefited has a right

'Merchants Ins. Co. v. Abbott, 131 Mass. 397.

''Price V. Neal, 3 Burrow, 1354.

'Paige V. O'Neal, 12 Cal. 483.

'Hill V. Anderson, 13 Miss. (5 Smedes & M.) 216.
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to retain from the money or chattels received or the equivalent

thereof. As the party suing in quasi contract must place his

right to recover upon equitable grounds, if he would have
equity, he must do equity. An insurance company pays a loss

on a policy of fire insurance. Then the company discovers that

the proofs of the loss are fraudulent and sues to recover the

entire amount paid. If the insured is honestly entitled to any-

thing, the company can recover only the difference between that

amount and the entire amount paid.^ A works for B as watch-
man, being employed by B's agent. A thinks he is working for

three dollars for twenty-four hours and B thinks he is work-
ing for one dollar and a half. What can A recover ? Reason-

able compensation, for it would not be right to allow him to

recover the three dollars, or the one dollar and a half, but he

is entitled to something. The law disregards the understand-

ing of both parties, and determines the amount which A ought

to receive.^ A collects money for B, as his agent, and retains

forty pounds for his services. Then B sues for money had and
received. Can A show that this is a reasonable allowance with-

out pleading it as a set-off? Yes, for in this suit a party can

recover only that to which he is in conscience entitled.^

§ 26. Effect of Valid Express Contract.

Where there is a valid express contract, the law will not

imply an obligation ex contractu ; and where there is an

entire contract, and a party performs a part of it, and

then, without legal excuse and against the consent of

the other party, refuses to perform the remainder, no

obligation to pay for the part performed is created by
law.

A quasi contractual obligation will not be created where there

is a valid express contract, but it may arise where the contract

is voidable because of incapacity of parties, or because of fraud,

or duress, or undue influence ; or where the express contract is

broken by default of the other party, or where the express con-

Western Assur. Co. V. Towle, 65 Wis. 247, 26 N. W. 104.

'Turner v. Webster, 24 Kan. 38.

'Dale V. Sollet, 4 Burrow, 2133.
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tract is unenforcible under the statute of frauds, or where the

party suing has a legal excuse for his own breach of contract.

It is a principle of the common law to encourage private con-

tracts, and when the parties have entered into contractual rela-

tions, the law will not disturb them, in the absence of some
vitiating circumstance. Until the express contract is avoided

or rescinded, the injured party has no right to a suit for its

breach. The law will not make a better obligation for the par-

ties than they have made for themselves, but, when no contract

has been made or, for reasons of justice, a contract made
should be brushed aside, a great many situations arise where
obligations ought to exist and these are supplied by force of

law alone. The object of allowing a recovery in quasi contract,

when there is some form of contract subsisting, is not to better

the condition of the one suing but to prevent the other party

from enriching himself by his own wrongful act. A is keeping

a mare for B, until B calls for her, and raises a colt from her

and hires C to keep and train the colt. Is B liable to C for

board and shoeing of the colt? No. C must look to A with

whom he has a valid express contract.'' C agrees to work for

M for one year for $300, payable monthly. He works six

months, at the end of which time he is discharged without

excuse. M has paid C $25 per month. Can C recover in quan-

tum meruit for the work done? Yes. When M rescinds his

contract, he puts it out of his power to enforce it against C,

and when M refuses to execute a part of the contract, C has

a right to rescind the whole. Allowance should be made for

money paid by M.^ A agrees to work for B ten and one-half

months for three cents for each run of yarn spun for him.

After working eleven weeks he leaves. Can A recover the

value of his services? No. This is an entire contract and
performance is a condition precedent. The services would

have been of more value in the last part of the period.' A
hires out to work for B for one year, and during the year is

discharged for misconduct. Can he recover pro rata the value

of his services? No. Because his discharge is occasioned by

'Cahill V. Hall, 161 Mass. 512, 37 N. E. 573.

"Clark V. Manchester, 51 N. H. 594.

'McMillan v. Vanderlip, 12 Johns. (N. Y.) 165; Johnson et al., v.

Fehsefeldt, 106 Minn. 202.



Sect. 27.] QUASI CONTRACTS. 303

his own violation of duty. Some courts would allow A to

recover in quantum meruit, and give B a counterclaim for any
damages he has sustained by breach of the express contract;

but, on principle, this is wrong.^

§ 27. Waiver of Tort Action.

The doctrine which permits a recovery in quasi contract,

when a benefit has been acquired by a tortious act, is

known as election of remedies; for the party injured

may sue either in contract, or in tort, but having
elected to sue in one, he cannot sue in the other.

If the tort remedy is elected, a judgment satisfied passes

title, so that the former owner cannot sue again in contract to

recover the value of the benefits. If the contract remedy is

elected, the former owner treats the transaction as though it

were a contract, and he should not afterwards be permitted to

gainsay this by calling it a tort. Originally the only remedy
of one who had suffered from the tortious act of another was
an action of tort, the doctrine being that what was a tort in

its inception could not be made the foundation of an implied

assumpsit; but, through the application of the doctrine of

estoppel, where the wrongdoer has by his act acquired a benefit,

as by the appropriation of the services of an apprentice, or

money, or goods, the one conferring the benefit is now allowed

to waive damages for the tort and sue for the value of the

benefit in an action ex contractu. What amounts to an election

is a question of some difficulty. In order to make the election

binding the suits in tort and contract must involve the same
subject-matter, the best criterion of which is whether the same
evidence will maintain both. If they involve the same subject-

matter, the institution of proceedings ex contractu or ex delicto,

as the case may be, will be an election, according to whether

the particular court will thereafter permit the amendment of

pleadings so as to change the cause of action, or will permit

the discontinuance of one cause of action and the beginning

of another. But a judgment in either suit, rendered on the

^Turner v. Robinson, 5 Barn. & Add. 789; Stark v. Parker, 19

Mass. (2 Pick.) 267. Contra, Britton v. Turner, 6 N. H. 481.
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merits, is a bar to "all other suits, for it is a maxim of the

law that one shall not be twice vexed for the same debt. The
peace and quiet of the state require that the court shall be

acquainted with everything that it is necessary for it to know
in order to pronounce a judgment answering the claims of

justice and, when a judgment has been finally rendered, that

should end the dispute. A's testator and B are tenants in com-
mon of a lot, and B cuts and sells some of the wood thereon,

receiving payment partly in cash and partly in real estate.

Will assumpsit lie for njoney had and received? Yes. For
one-half of the amount for which the wood is sold, as A has

a right to waive the action of trespass. It is the same thing

as though B had sold all the wood for cash and reinvested the

money.^ C obtains judgment against A for 2,000 pounds

money lent. Execution issues and the sheriff levies on and
sells goods of A to D for over 2,000 pounds. A becomes a

bankrupt and H is appointed assignee, and sues the sheriff

and C in trover for taking the goods of A. Judgment is en-

tered for the sheriff and C. Can H now sue C for money had
and received ? No. The first action determines that the goods
did not belong to the assignee. He cannot now try whether

the money produced by those goods is his.^ A sues B in tres-

pass, but on demurrer the declaration is adjudged bad. Can A
sue B again for the same cause of action? Yes. A judgment
to be a bar to another suit must be rendered on the merits. The
case as stated in the second suit is not tried in the first.^

§ 28. Benefits Conferred by Members of Family.

Where benefits are conferred on each other by the members
of a family living as one household, the presumption
is that they are intended to be gratuitous, and a legal

obligation will arise only when the contrary is con-
clusively established.

The household is presumed to abound in reciprocal acts of
kindness and good will. A works for B for many years, they

^Miller v. Miller, 24 Mass. (7 Pick.) 133.

'Kitchin v. Campbell, 2 Wm. Bl. 827; Marsh v. Pier, 4 Rawle (Pa.)

273; Huffman v. Hughlett, 79 Tenn. (11 Lea) 549.

'Wilbur V. Gilmore, 38 Mass. (21 Pick.) 250.
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either being married or living in a state of conctibinage, and
after B's death A attempts to recover compensation. Should
recovery be allowed? No. The relation which they bore is.

inconsistent with any understanding for compensation.'^ A,
upon the marriage of her mother with B, goes to live in her

stepfather's family, as one of his own children, but while there

is made to work very hard by her stepfather. After becoming
of age, can she recover the value of her services? No. The
stepfather stood in loco parentis, and the child cannot demand
wages from a parent, as neither contemplates remuneration.^

§ 29. Infants, etc.. Liability.

Infants (and sometimes persons non compos mentis) are

not under obligation to pay for benefits received, unless

they are what are classed as necessaries.

These persons are incapacitated by law from entering into

valid contracts and, hence, cannot be held liable on their agree-

ments. If they are to be bound at all, it must be in quasi con-

tract, for it is just as though they had never entered into any

agreement; but the law does not consider that they ought to

be held liable for anything not necessaries. The exception in

the case of necessaries is for the protection of the incapacitated

person, and it does not apply if he has a parent or guardian

ready to supply them. The contracts of the above persons of

incapacity are not absolutely void, but are voidable, and hence

may be ratified when the parties attain capacity, when of

course, they are bound as any competent parties. It is generally

held that insane persons, and it is sometimes held that infants,

cannot avoid their voidable contracts without returning bene-

fits they have received. In such jurisdictions there is no dis-

tinction between the quasi contractual obligations of persons

of incapacity and persons of perfect contractual capacity. C
sells goods to L, an infant, on the latter's representation that

he is of age. The goods are not necessaries. Is the infant

bound to pay the purchase price for them? No. An infant

'Swires v. Parsons, 5 Watts & S. (Pa.) 357.

'Lantz V. Frey, 14 Pa. 201 ; Donahue v. Donahue, 53 Minn. 460, 55

N. W. 602.
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is not under obligation to pay for benefits received unless the

benefits are necessaries, and he is not estopped from setting

up his infancy because of his misrepresentation as to his age.

It is the policy of the law to protect infants. C may recover

possession of any of the goods remaining in specie.^ A step-

father furnishes necessaries to his stepson, a minor, at the

latter's request, but without any express promise on his part

to pay for them. Is the stepson liable in quasi contract? Yes.^

A furnishes necessaries to B, an insane person, when such per-

son is not otherwise provided for. Can A recover the value

of the things furnished in an action ex contractuf Yes. An
insane person, like an infant, is under obligation to pay for

necessaries.^ A minor has a guardian ready and willing to

supply his wants, but agrees with B to be his apprentice in a

tailor shop, for B's promise to supply him with necessaries.

Can B recover from the minor the value of the supplies fur-

nished? No. A minor cannot bind himself for necessaries

when he has a guardian willing to supply them.*

§ 30. Necessaries: Defined.

Necessaries are things for the personal advantage of a per-

son of incapacity, which are not supplied him by his

parent or guardian, and without which he cannot rea-

sonably exist as a physical and intellectual being.

A, a minor, away from home attending college, agrees to

lease a room from B for forty weeks at the rate of ten dollars

per week, and enters into possession and occupies the room for

ten weeks, when he gives up possession and ceases to occupy
the same. Is he liable for all or any part of the agreed rent?

He is bound to pay the reasonable value of the use of the

room for the ten weeks he occupies it, as lodging is something
without which a person cannot reasonably exist, and must be
classed as a necessary, but he is only obliged to pay for the

reasonable value of a room suitable and proper for a person
of his station in life. He is not under legal obligation to pay

'Conrad v. Lane, 26 Minn. 389, 4 N. W. 695.

'Gay V. Ballou, 4 Wend. (N. Y.) 403.

''Trainer v. Trumbull, 141 Mass. 537, 6 N. E. 761.

'Guthrie v. Murphy, 4 Watts (Pa.) 80.
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for the room during the time he does not occupy it, as a minor
cannot make a binding executory agreement to purchase neces-

saries. The law alone raises the obligation after the benefits

have been received.' An undertaker furnishes funeral supplies

for a deceased husband of A. Is this a necessary ? Yes. It is

a necessary. It is something without which a person cannot
reasonably exist and it is a personal advantage to A because of

the principle that husband and wife are one ?

'

§ 31. Functions.OF Court and Jury.

Whether a specific thing beloi^s to the class of necessaries

is a question of law for the court, but whether a thing

belonging to the class of necessaries is a necessary for

a particular person in a particular case is a question of

fact for the jury, and is to be determined by having
regard to the person's condition, estate and circum-

stances in life.

A furnishes B, a minor, with an antique chased goblet, which
B intends to give to a friend, and some diamond solitaires, to

he used as a fastening for the wrist bands of his shirt. Who
should determine whether these are necessaries? The court

should determine whether they can ever be necessaries for any
infant and, accordingly, should decide that the goblet can never

be a necessary, but that the solitaires may be. The jury should

decide whether the diamond solitaires are a necessary for this

particular infant, taking into consideration his station.^ A fur-

nishes money to B, a minor, to pay his traveling expenses to

California. B has a guardian ready to provide everything suit-

able to his age and station in life. Is it a question of law or of

fact as to whether A can recover from B ? Law. The court

shouM decide that this is not a necessary.* A furnishes a horse,

saddle, bridle and traveling expenses to B, a minor, 180 miles

from home, to enable him to make his journey homeward.

^Gregory v. Lee, 64 Conn. 407, 30 All. 53.

'Chappie V. Cooper, 13' Mees. & W. 253.

'Ryder v. Wonibwell, L. R. 4 Exch. 32.

'Henderson v. Fox, 5 Ind. 489,
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What are the respective functions of the court and jury in de-

ciding whether the minor is liable to pay for these chattels?

The court should decide whether the articles belong to those

classes for which any infant is bound to pay, and if they fall

within those classes, then, whether they are necessary and

suitable considering the estate of this particular infant, and

what is a reasonable price therefore should he left to the jury.^

§ 32. Obligations not Imposed by Equity.

Whenever, without any agreement of the parties, an obli-

gation is imposed by law on one person to do certain

positive acts for another, the law implies an obligation

on the former to compensate the latter for any damage
he may sustain by misperformance, or nonperformance,

of the obligation, and the damages may be recovered

in an action ex contractu.

The quasi contractual obligations heretofore considered have

rested on the doctrine that one man's gain should not be an-

other man's loss, but there are some quasi contractual obliga-

tions which do not rest upon this doctrine but are positive obli-

gations of the law. The latter include cases where a person is

bound to do particular acts other than to pay for benefits re-

ceived.

§ 33. Obligations Statutory.

Statutes sometimes impose obligations on one person to do
certain positive acts for another.

A is a pilot, licensed to pilot vessels into the port of New
York, A statute of New York provides that any pilot bringing

his vessel in from sea shall be entitled to pilot her out to sea

again, when she leaves. B employs A to pilot his vessel into

New York, but goes to sea again without a pilot. Is A en-

titled to recover damages for the loss sustained? Yes. An
obligation to employ and pay him is created by statute.^

'Beeler v. Young, 4 Ky. (1 Bibb) 519.

''The Francisco Garguilo, 14 Fed. 495; Milford v. Com., 144 Mass,

64, 10 N. E. 516.
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§ 34. Promise for Sole Benefit Third Party.

American law generally imposes an obligation on a promisor
to do an act promised for a third person, in a contract

made upon a valid consideration, where either the con-

tract is made for the sole benefit of the third person or

the promisee is at the time under an existing legal obli-

gation to the third person.

This obligation is difficult of explanation. While a valid

contract exists between the promisee and promisor none ex-

ists between either of these parties and the beneficiary or the

creditor of the promisee. The difficulty arises in finding a

remedy for the latter on the contract between the former. No
property rights are transferred. No relation of agency exists.

There is no novation. A trust is not created. The best solu-

tion is either, simply that the third party is entitled to equitable

relief, or that this relief is a quasi contract. Quasi contract is

a rational explanation, for the law, operating upon the act of

the parties, creates the debt, establishes the privity and implies

the promise and obligation. Before the third person accepts the

performance, the promisee may release the promisor at any

time, but after the third person has expressly or impliedly ac-

cepted it there can be no release. A's son and heir offers to

pay a daughter 1,000 pounds if his father will not cut down a

certain wood, and the father forbears from cutting the wood.

Can the daughter sue the son and recover the 1,000 pounds?

Yes. This promise is made for the sole benefit of the daugh-

ter, but she could not sue if the law did not imply an obligation,

as she is not a party to the contract.^ A father-in-law, in con-

sideration of the promise of a father to give his son, X, 100

pounds, promises to give X 200 pounds. Can the son, X, sue

the father-in-law, or father, on the contract and recover the

amount promised him? Not according to the later law of

England, which holds that a stranger to the consideration can-

not sue on the contract, though for his benefit ; but generally

in America, an obligation to pay the third person is created

'Button V. Poole, 2 Lev. 210; Williston's Wald's Pollock on Con-

tracts, 237-278.
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by law.* A deeds land to B, on his covenant to pay all incum-

brances on the premises, by mortgage or otherwise. The deed

declares that A's wife reserves the right of dower. The mort-

gage is foreclosed, and the wife loses her inchoate right of

dower. Can the wife recover on B's covenant? No. It is not

enough that the performance of a covenant may benefit a third

person ; it must be entered into for his benefit and the grantor

must be a debtor of the third person.^ A owes B $2,000 and

sells out his business to C, on the latter's promise to pay B.

C claims the sale is fraudulent, but does not try to avoid it on

that ground. Can B recover from C? Yes.' A takes out a

policy of life insurance with the B Insurance Co., and names
as beneficiary C, who has no insurable interest in A's life. A
dies. Can C recover the amount of the policy from the insur-

ance company? Yes. The promisee, or his estate, though en-

titled to sue on the promise on the ordinary principles of con-

tract, having suffered no pecuniary damage by the failure of

the promisor to perform his agreement, cannot recover sub-

stantial damages. C must be allowed to recover or no one can

recover. This is sometimes placed on the ground of a trust.*

There is still another way in which a third person may ac-

quire legal rights, and that is by means of a trust. A trust is

not a contract, although it has much in common with contracts.

A trust is not a <7Ma.fi contract, although there is a personal

obligation between the trustee and the beneficiary, or cestui que

trust. The creator of a trust and the trustee, by agreement,

bring rights into existence which a third party, the cestui que

trust, may enforce. The agreement which creates the trust,

however, creates much more than obligations, and the obliga-

tion which exists between the trustee and cestui que trust is not

created by the agreement at all, but by pure operation of law.

Hence a trust is a further way of creating a property right,

either real or personal, by operation of law.

'Tweddle v. Atkinson, 1 Best & S. 393 ; Second Nat. Bank v. Grand
Lodge of F. & A. A. M., 98 U. S. 123 ; Wood v. Moriarty, 15 R. I. 518,

9 Atl. 427. But see Kramer v. Gardner, 104 Minn. 370.

'Durnherr v. Rau, 135 N. Y. 219, 32 N. E. 49.

^Arnold v. Nichols, 64 N. Y. 117.

'Provident Life Ins. & Inv. Co. v. Baum, 29 Ind. 286; Ashburner,

Principles of Equity, 113,
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Trusts are divided as to the method of their creation into

express, or those created by express terms in a deed or will,

and implied, or those deducible from the nature of the trans-

action or superinduced upon the transaction by operation of

law. Trusts, as to the matter of performance by the trustee,

are active and passive. In an active trust the trustee has some
duty to perform, but in a passive trust none, the legal title

merely resting in him.

§ 35. Contribution and General Average.

An obligation is imposed by law on several parties who are

liable, in company with others, to pay their propor-
tionate part of the whole liability, or loss, to the party
or parties so liable, upon whom the whole loss has
fallen or who have been compelled to discharge the

whole liability.

A, B and C each enters into a separate bond for $4,000 for

the conduct of D. D defaults, and A is sued, on his bond, for

$3,884, and judgment obtained. Then A demands contribution

from B and C. Will contribution lie between sureties on dis-

tinct obligations ? Yes. The bottom of contribution is not con-

tract but a fixed principle of justice. They all are bound to the

same person and in equal right. The fact that they join in

different instruments simply fixes the proportion of their lia-

bility^ A and B are sureties for E for the performance of a

trust as guardian of C. E becomes insolvent and C requires A
to pay the total amount due from the guardian. Can A compel

contribution from B ? Yes. And if B is dead, he can recover

from B's executor.^ A and B are owners of a stage. B is

driver thereof. Through B's neglect, C is injured, and C re-

covers $1,300 damages from A. Can A compel contribution

from B ? Yes, as A is guilty of no personal wrongdoing.^ A
owns a ship and is carrying, in the same, a cargo of wheat for

B. On the voyage, in order to save the vessel and cargo, it is

necessary to sacrifice some of the ship's tackle, etc. Can A re-

"Deering v. Winchelsea, 2 Bos. & P. 270.

""Bachelder v. Fiske, 17 Mass. 464.

'Bailey v. Bussing, 28 Conn. 455.
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cover a proportion of the amount of loss from B ? Yes. On
the principle of general average, the ship and cargo being con-

sidered as embarked in a common peril, except as to ordinary

losses.^

§ 36. Public Callings.

An obligation is imposed by law on public callings to serve

all alike with adequate facilities for reasonable com-
pensation, without discrimination, and to be under

liability for injury which it cannot reduce by contract

to less than liability for its own negligence.

As observed in the preceding chapter a public calling is a

business which has acquired such a virtual monopoly that the

public has acquired an interest in its use and may regulate it

to that extent for the common good. The above obligations

are those which the law allows and will itself impose, if

asked, upon public callings to accomplish such regulation. A
asks B, a common carrier, to transport certain goods for him,

and tenders the freight, but B refuses to carry it, though he has

conveyance. Does A have any cause of action? Yes. In

quasi contract, sometimes said to be in tort, for here is an obli-

gation to carry, imposed by customary law.^

§ 37. Care and Diligence.

In every situation where a person undertakes to act, the

law imposes an obligation on him to act with reason-

able care so as not to injure the person or property of

others by any force set in operation by himself or his

agent.

This is properly a contractual obligation because the person
under liability does not owe this duty to all the world, but to

some person with whom he has come into privity. A is the

owner of a dry dock, used for the painting and repairing of

'Birkley v. Presgrave, 1 East, 220.

^Jackson v, Rogers, 3 Show. 337.
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vessels and supplies and puts up the staging necessary to en-

able this work to be done, but the work, thereafter, no longer

remains under his control. D, a painter in the employ of C,

who has a contract with the owner of a vessel to paint the same,

while engaged in painting the vessel, is injured by the break-

ing of a rope put up by A. Can B recover from A? Yes. The
law implies an obligation on him to take reasonable care to

supply staging and ropes fit to be used with safety.'- A and B
are soldiers engaged in actual service. A asks B, as a favor,

to care for his pocketbook containing a large amount of money.
B takes the book, but through his gross negligence loses the

same. Can A recover from B the value of the book and its

contents ? Yes. The law implies an obligation on B to exercise

slight diligence in caring for this property.^

§ 38. Obligations of Record.

Where a court of competent jurisdiction adjudges a certain

sum of money to be due from one person to another,

a legal obligation to pay that sum is created by law, and

an action of debt, may be brought thereupon whether

the judgment be one rendered by a court of record

or not.

There is some difficulty in classifying judgments or debts

of record. Originally, they seem to have been considered con-

tracts, as they gave rise to the action of debt ; but they lack the

essential elements of modern contracts, and in the progress of

the law have gradually been relegated to the realm of quasi con-

tract. However, a judgment based on a contract is so far

treated as a contract as to come within the inhibition of the

clause of the Federal Constitution in regard to impairing the

obhgation of contracts.'

'Heaven v. Pender, 11 Q. B. Div. 503.

^Spooner v. Mattoon, 40 Vt. 300.

"Grant v. Easton, 13 Q. B. Div. 303; Williams v. Jones, 13 Mees. &

W. 628; Peerce v. Kitzmiller, 19 W. Va. 564.
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§ I. Remedial Legal Right: Defined.

A remedial legal right is a right in personam to have, by
state authority, the prevention or redress of an injury
caused by a violation of an antecedent legal right.

Antecedent legal rights are those rights, such as safety, lib-

erty, reputation, family and property, which are recognized
by the state and for whose violation the state promises reme-
dial rights. Antecedent rights are called such because they

precede any wrongdoing. Remedial rights are called such

because their object is the re-establishment of the equilibrium

of antecedent rights after it has been disturbed by someone's

wrongdoing. Antecedent rights may be in rem; that is, against

all the world, as a right to safety, liberty, or reputation ; or in

personam; that is, against some particular individual, as a right

to the performance of a promise ; but, except as certain modes
of their execution may be in rem, remedial rights are invariably

in personam, or against some specified person, who, by his

wrongful act, at once also becomes the person of incidence of

the remedial right.

In early times most remedies consisted in some form of self-

help, but at the present time the state has provided adequate

remedies for practically all legal wrongs, and the rights there-

to are, therefore, called legal remedial rights. Such rights

are personal property whose objects are incorporeal chattels.

Like quasi contracts they are created solely by law. These

rights may be either public or private, both of which, in turn,

may be either preventive or redressive, according as they take

effect before or after the commission of a wrong. If the remedial

rights are for the purpose of redress, they may be either re-

storative, to compel the doing of the act whose omission con-

stitutes the wrong or to compel the returning of that which one



316 THE FARMERS' MANUAL OF LAW. [Chap. XXL

has gained by his wrong ; or they may be compensatory, to sub-

stitute something for that of which one has been deprived or

to pay him for his injury. Most remedial rights are redressive

in nature, compensation being the usual form of redress, but

the law will sometimes interfere for the prevention of an an-

ticipated violation of an antecedent right.

§ 2. Preventive and Redressive.

Remedies for the violations of public rights are preventive,

in so far as, by police restraints, education, moral dissuasion,

and the example of punishment, the state applies methods

which tend to prevent the perpetration of wrongs ; compensa-

tory, in so far as the state exacts from the wrongdoer such

reparation as is the equivalent of that observance of public

rights which is due. But, from the nature of things, compensa-

tion is not so much the desire of the state as the vindication

of public rights and such a manifestation of public authority

as to prevent future violations. Private remedial rights are

also classified into those for the purpose of prevention and

those for the purpose of redress of violations of private an-

tecedent legal rights. The great preventive remedy for private

wrongs is the injunction, a prohibitory writ to restrain the do-

ing of an act, which would infringe a legal right, where the in-

juries threatened would be irremediable, but the allowance of

exemplary damages also indirectly accomplishes the same end.

After rights have been violated, the only remedies of the law

that are available are necessarily for the purpose of redressing

the wrong, either by compelling a restoration of the rights or

compensation therefor, both of which remedies are pecuniary

in character. In the case of money or other property having

a fixed value, such remedies are perfect; but when the rem-

edies of compensation are extended to the violation of the

rights of life, liberty, reputation and family, their appropriate-

ness is not so apparent, but thus far the law has not been able

to discover any other standard by which to measure the enor-

mity of any legal wrong, and the remedy of money or its

equivalent has to suffice. Restoration is obtained by specific

performance of a contract to convey land, or to sell chattels

of peculiar but nonmarketable value; by ejectment, to regain
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the possession of land wrongfully detained; and by replevin,

to regain the possession of chattels wrongfully detained; and
also, under certain circumstances, by mandamus, to compel
the doing of some act; by reformation, to correct a written

contract which the parties have failed to correctly reduce to

writing because of mutual mistake, or mistake on one side and
fraud on the other ; and by cancellation, to annul contracts. But
these cases of redress are comparatively few and exceptional.

Most redress for private wrongs is compensatory, and here

we come to the doctrine of damages.

§ 3. Damages.

Damages are the compensation recoverable at law for the

injury caused by the violation of a private, antecedent,

legal right.

Preventive remedies are, of course, the most complete rem-

edies, but for most wrongs they are impracticable. Restora-

tive remedies are complete where they can be applied, but it is

impossible to restore some legal rights after their violation.

Damages are always applicable, but sometimes with much
more perfect success than at other times. The two most gen-

eral elements of the definition are: (i) legal injury caused by

a wrong; (2) compensation recoverable therefor. One element

occupies one side of the balance, and the other the other side.

Other terms synonymous with injury are loss and damage.

Compensation must be commensurate with the injury. Ac-

cordingly, the subject of damages divides itself into two parts:

First, whether there is legal injury; that is, when damages are

recoverable, the question which lies in the substantive law of

antecedent rights and only slightly projects into remedial law;

and, second, if damages are recoverable, what the amount of

the damages shall be.

§ 4. Legal Injury.

In order to have a remedial right to damages, there must
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be a violation by one person of an antecedent legal

right of another person.

If there is no violation of an antecedent right there is no

remedial right to damages ; if there is a violation of an anteced-

ent legal right, there is a remedial right to damages. Actual

damage, without a violation of a legal right, gives no right to

damages, but a violation of a legal right, without actual dam-

age, gives a right to damages. There must be a wrong before

there can be a remedy for that wrong, but when there is a legal

wrong it is the proud boast of the law that it has a remedy

therefor, ubi jus, ibi remedium.

§ 5. What Is Not Legal Injury.

No legal injury is caused by (a) breaches of moral rights;

or (b) by lawful acts; or (c) by act of God or inevitable

accident; or (d) by injuries too small for judicial cog-

nizance; or (e) by injuries received by consent; or (f)

by injuries that are uncertain, remote, or not the proxi-

mate result of a virrongful act—including the loss of

profits, consequences which the injured party could pre-

vent or avoid by due and reasonable diligence after

notice of the wrong, and counsel fees when such fees

are not the subject-matter of a contract or paid by an
innocent party called upon to defend a suit founded
upon the wrong of another against whom there is a

remedy over and who has been notified but fails to

defend; or (g) by act of government; or (h) by injuries

sustained by a wrongdoer through conferring benefits;

or (i) when there is no special damage if special dam-
age is an element of the legal injury, as in slander
not per se, nuisance, fraud, negligence, violation of lat-

eral support, procuring refusal or breach of contract,

slander of title, malicious prosecution not defamatory.

Since the law recognizes and enforces only certain rights,

which by being recognized and enforced have become known
as legal rights, no matter what injury or loss one person may
sustain by the act of another, if the act does not amount to a
violation of a legal right, there is no remedial right to dam-
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ages. Thus, there is no legal compensation for violations of
moral rights. There is no legal compensation provided for in-

juries occasioned by lawful acts, as the destruction of property
because of public necessity, or under the exercise of the police

power, or in the improvement of one's own property, pursuant
to the maxim sic utere tuo ut alienum non laedas, or by inevita-

ble accident or act of God, because all legal rights are subject

to these limitations. If there is a loss without a legal wrong
or injury, it is damnum absque injuria. Sometimes the loss

or damage is so insignificant that the law will not remedy it,

de minimis non curat lex, and hence there is no legal injury.

So, there can be no violation of a private legal right when the

owner of the right gives permission for the doing of the act,

volenti non fit injuria, a principle which also applies to legal

limitation of liability by contract. Again, though one has sus-

tained some damage, if this is so uncertain that it is impossi-

ble to say what or how much of it is traceable to any wrong,

compensation cannot be recovered therefor, for compensation

must always be commensurate with legal injury, and how can

there be any right to compensation when it is uncertain whether

there is any legal injury, or, if there is, what it is? All that it

is ever possible to recover under such circumstances is some
nominal sum to vindicate the legal right. Likewise, if the loss

is so remote that the human mind cannot trace the operation

of any given cause therefor, or if it is not the proximate result

of the wrong complained of, no recovery can be had, because

it is impossible to show that it is the result of any violation of

a legal right. In the same way, nothing is recoverable for

losses which the plaintiff, as a prudent man, should prevent,

or which he causes after notice not to do so, for they are

due, not to any wrong of the defendant, but to his own act

or negligence, and the one who causes the loss by his wrong

should suffer, or compensate, for it. In a suit for money de-

tained, any damages beyond principal and interest are specula-

tive and uncertain. The expenses of litigation are not the

proximate result of a violation of an antecedent legal right

unless they are the subject-matter of contract, or caused by

having to defend a suit founded upon another's wrong. How-

ever, in the common law a system of costs, not including coun-

sel fees, has been established and legal taxed costs are awarded

the successful litigant. Profits are ordinarily so uncertain that
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they cannot be traced to any wrongful act, but this is a general

truth rather than a general principle, and when they are not

speculative they are recoverable. If a jury aw^ards a person

damages so far beyond or below true compensation for the

violation of a legal right as to indicate that its verdict is the

result of passion and prejudice, the damages are called ex-

cessive, and will be set aside, for they are either not caused

by the wrongful act or all the damages caused have not been

assessed. Ordinarily no damages are allowed for mental suf-

fering, for there is no legal right not to have such suffering

caused by another's act, but, if a person has a cause of action

for another's violation of a legal right affecting his person, or

which naturally gives rise to grief and distress, as long as there

is a right to other damages, if there is, in addition, actual dam-
age sustained by mental suffering because of the same wrong,

something is allowed to be assessed for the same, and the

amount is left to the sound discretion of the jury. In certain

other cases special damage is an element in the legal right,

and before one can recover for a wrong he must show special

damage, for there is no wrong until then. This is the case

in slander not per se, in nuisance, in fraud, in negligence, in

violation of lateral support, in procuring refusal to contract

or breach of contract, in slander of title, and sometimes in

malicious prosecution. A wrongdoer is not entitled to recover

for benefits conferred, for there is no violation of his legal

rights by another. Lastly, though a person have a right to

damages for some violation of a legal right, positive law has

established certain rules of procedure which must be followed

before damages can be obtained. These are the rules of prac-

tice, pleading and evidence, among which are the rules limit-

ing recovery to a single suit for damage incident to a single

cause of action, and to the interest of the party suing.

§ 6. What Is Legal Injury.

Legal injury results from breaches of the obligations of

contracts and quasi contracts, from those torts requir-

ing special damage when special damage is occasioned
and from all other torts, regardless of special damage.

Damages are compensation for legal injury. Hence, before
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there can be any question of compensation, there must be legal

injury. Legal injury is the one essential to the right to com-
pensation. If a complainant has sustained no legal injury, he
is not entitled to compensation. Legal injury results only
from the violation of an antecedent legal right, and what are

not such violations has been shown. Hereafter in this book
we shall consider .what amount to such violations. The only

private antecedent legal rights thus far recognized by the law
are the rights in rem to personal security (or life), personal

liberty, reputation ,» family, advantages open to the community,
immunity from fraud and certain property rights, and other

property rights in personam to the performance of legal obli-

gations. Violations of the latter are called breaches of con-

tracts and quasi contracts, and violations of the former are

called torts. Generally the nature of a right is such that it is

not necessary to have special damage occasioned in order to

have a legal injury, but some of the antecedent rights in rem
require special damage before there is any violation thereof,

and in such cases there is no legal injury without special dam-
age. Damage is said to be the gist of the action. These un-

usual torts have already been considered in connection with

the discussion of what does not amount to legal injury, and
mere reference to them in this place will be enough; they are

slander not per se, nuisance, fraud, negligence, removal of lat-

eral support, procuring refusal to contract, or breach of con-

tract, slander of title and malicious prosecution not defamatory.

Aside from these cases special damage does not have to be

shown.

§ 7. Compensation.

Compensation is the pecuniary recompense awarded for the

legal injury caused by the violation of a legal right.

On the one hand we have wrongful conduct by one person

which has caused another person legal injury. This is the

beginning of the law of damages. If there were no legal in-

juries there would be no law of damages. But these legal in-

juries are found everywhere. Every day men are failing to

live legally correct lives. Every day torts are being com-

mitted and solemn obligations undertaken are not performed.
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Every day rights in rem and in personam are being violated.

Every day men whose rights are thus violated lose property,

bargain, time, earning capacity, profits, reputation, services

and society of spouse or children, are compelled to incur ex-

penses, and suffer physical pain and mental suffering. On the

other hand we have the law, standing with the power of com-
pensation in her hands, watching these injuries and ready to

obtain for the injured man just compensation for his injuries.

But how is the law to determine what the compensation shall

be? To deal justly with the men, both the wronged and the

wrongdoer, she should be able to estimate both how much the

injury is and how much it will take to redress it. She should

place the men in the same position as though no wrong had

been done, as though the tort had not been committed, or as

though the contract had been performed. Through the course

of the centuries she has tried one method after another, until

at last she has adopted, as the best way to measure the damages
that shall be given for legal injuries, the measure of value for

all pecuniary injuries and the sound discretion of the jury

for all nonpecuniary injuries. But for the purpose of deter-

mining value and to aid the jury in the exercise of its sound

discretion it has been necessary to adopt numerous other sub-

sidiary measures, or rules, of damages. These include, not

only those designating the elements of injury sustainable, but

the distance to which any injury shall be traced and com-
pensated, to what extent compensation shall be allowed in ad-

vance of the occurrence of future consequences expected to

continue to flow from a wrong, how different people holding

different interests which have been injured shall be compen-
sated, and whether circumstances of aggravation and mitigation

shall be considered in the determination of the award. Some-
times it is permitted to parties in advance to determine what
shall be the compensation in case any legal injury thereafter

occurs, but ordinarily the determination of this question must
be left to the courts and juries, whose separate functions must
be maintained.

Any and all of the wrongs caused by torts and breaches of
contracts and quasi contracts constitute violations of ^jrivate

antecedent legal rights and, therefore, some legal injury is

presumed at all events. Not only can no legal right be violated

with impunity, but any violation is conclusively presumed to
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cause some injury, for which the injured person is entitled to

redress. What damages shall be recovered is determined by
the rules, or measures, of damages which constitute the real

subject-matter of the law of damages. Whether the legal

right violated is one of contract, property, person, reputation,

or family, or the right not to have negligence, deceit, nuisance,

or slander not per se, causing damage, the person injured is en-

titled to recover something. It may be exemplary, or sub-

stantial, or only nominal damages, but something he must re-

cover. If there is no substantial injury, but merely a viola-

tion of a legal right, or if the injury is substantial but the evi-

dence is not such that the extent can be ascertained, nominal
damages, or a trifling sum in recognition of the right, are al-

ways recoverable. If the injury is substantial and proven sub-

stantial damages are recoverable. In both breaches of con-

tracts and torts substantial damages include direct damages
for those injuries which result immediately, and consequential

damages for those resulting naturally, but not immediately,

from the wrongful act. In contracts, consequential damages
can include only such injuries as are in the contemplation of

the parties at the time of contracting as the probable result

of its breach; in torts, only those which arise as the natural

and probable result of the wrong. If, in addition to compensa-

tion, damages are allowed by way of punishment, or to make
the wrongdoer an example to others, they are called exem-
plary or vindictive. They are allowed for torts and breach

of promise of marriage if the wrongdoer acts with violence,

oppression, reckless negligence, malice or fraud. General and

special damages are so called as a matter of pleading. Gen-

eral damages are such as are awarded for injuries that neces-

sarily result, because the usual and ordinary -consequences

;

special, such as are awarded for injuries that do not necessarily

result, but have occurred in the particular case, and therefore

must be specially pleaded to prevent surprise on the other

party to the suit on the trial. If the amount of the damages

is determined by anticipatory agreement between the parties,

they are called liquidated damages. Parties may stipulate for

sucii compensation in lieu of ordinary damages where the

injury from breach of contract will be uncertain and incapable

of estimation by any definite standard, or if the stipulated sum

does not differ greatly from the general rule. Present damages
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are awarded for an injury which has already accrued; pro-

spective, for an injury which will accrue in the future from a

wrongful act already committed. The rules which decide

when these various kinds of damages are recoverable and the

measure thereof constitute the topics for treatises on damages.'

We can only state the briefest rules thereon in this chapter.

§ 8. Measure of Damages.

The amount of substantial damages recoverable for the

injuries caused by breach of contract, if liquidated, is

the sum agreed upon.

The amount of substantial damages recoverable for all

pecuniary injuries resulting from torts, quasi contracts,

and breaches of contracts, if not liquidated, is the value

of such injuries.

The amount of the substantial damages for all nonpecu-

niary injuries resulting from torts and breaches of prom-
ise of marriage and from wrongful death contrary to

statute, as well as the amount of exemplary damages
for malicious conduct in connection with such wrongs,
is such sum as the jury in its sound discretion may
award (subject only to review by the court).

The amount, or quantum, of substantial damages may be

estimated, or measured by the parties in advance, or by fixed

rules of law, or by the jury. The above rules state the amount
recoverable in each of such cases. The injuries which may be

caused by the violations of the legal rights of men may be

divided into pecuniary and nonpecuniary. Pecuniary injuries

embrace the loss of property of all kinds (including loss of

bargain and loss of profits), loss of reputation, loss of time,

loss of society, custody, support, and services, loss of means of

livelihood, use of highways, etc., and nonpecuniary injuries

embrace physical pain and mental suffering. The nature of

the injuries suggests the legal rights which must be violated

to cause the same. Where the damages are liquidated the amount
recoverable is easily determined, and as the damages for non-
pecuniary injuries lies in the sound discretion of the jury not
much can be said of them, but the amount recoverable for

'See Willis on Damages.
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pecitniary injuries, when not liquidated, is a matter of law
for the court and is a matter of some complexity. Value is the

measure of damages for all such injuries. Value is determined

by the true market value for all lawful available uses, as

drawn from all sources of information at the time and place of

the destruction, taking, demand for, or delivery of the object, as

the case may be. If there is no market value at this place, then

that at the nearest market governs ; if there is no market value

anywhere, the value is the actual value to the owner, taking

into account the cost, practicability and expense of replacing

the thing, and such other considerations as affect its value

to the owner. A few illustrations will help to make these

statements clear. P sues D for damages for failure to deliver

a crop of wool sold. Can P recover the highest price between

the date of purchase and demand, when the agreement is to

deliver within a reasonable time? No. He can recover what

at the time of demand and refusal would enable him to pur-

chase other property of like kind and equal value at the same

place.^ D, a common carrier, which has undertaken to trans-

port the same, through its negligence, loses P's portmanteau

and contents, including clothmg made to fit P and partly

worn, so that it would sell for but little if put on the market

as secondhand clothing. What is P entitled to recover? The

value of the clothing for the use of P at the point of destina-

tion.* Interest at the legal rate is recoverable, whatever the

cause of action, if there exists a claim for damages for the loss

of a right of pecuniary value, as of a definite time. B negli-

gently destroys the property of F. Should interest be added

to the sum which is found to represent F's loss on the day it

takes place? Yes. Otherwise he would not be compensated

for the loss of the use of the money from the time it should

have been paid to date.'

§ 9. Actions Available for Recovery for Violations of

Legal Rights.

As we have just seen, a person is entitled to the preventive

remedy of injunction, a prohibitive writ to restrain the doing

^Chadwick v. Butler, 28 Mich. 349.

Tairfax v. New York Cent. R. C, 73 N. Y. 167.

'Eraser v. Bigelow Carpet Co., 141 Mass. 126.
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of an act which would be a legal wrong, where the injuries

threatened would be irremediable. The action for procuring

such relief in common law is a bill in equity. A person is en-

titled to the redressive remedy of specific performance in case

of a breach of contract to convey land or to sell chattels of

peculiar but nonmarketable value. The proper action for

securing such relief at common law is another bill m equity,

which is also the proper action to obtain a reformation, or

rescission or cancellation. But the great remedy to which a

person is entitled after his legal rights of personal property

(as any other legal rights) have been violated, is the redres-

sive remedy of compensation called damages. The rules of

damages have just been considered. The nroper action for

securing such relief in the so-called code states is a formless

action, known as a civil action ; but under the common law pro-

cedure there are a number of available actions, which may be

divided into two classes, contract and tort. The contract

actions are covenant, debt, detinue, special assumpsit and gen-

eral assumpsit. Covenant will lie for damages for breach of

contract under seal, where it is not for a specific sum of

money. Debt will lie for the recovery of a sum certain,

whether due by simple contract, specialty, record, or statutory

and customary obligations, where a quid pro quo has passed to

the debtor or the contract is under seal. Detinue is a form of

debt which will lie for the recovery of specific chattels to

which the plaintiff already has title, though in the event they

cannot be returned their money value is obtained. Special

assumpsit is an action which will lie for the recovery of dam-
ages for the breach of a contract created by express agree-

ment. General assumpsit is an action which will lie for the

recovery of damages for breach of quasi contracts and inferred

contracts ; it is divided into indebitatus assumpsit with its vari-

ous counts and into quantum meruit and quantum valebat. The
tort actions available to redress legal wrongs violating personal

property are trover (or conversion) replevin, trespass, trespass

on the case, and perhaps case as distinguished from trespass

on the case. Trover is a specialized form of case devised for

the purpose of the recovery of damages for the conversion of

chattels in which the plaintiff has a personal property right in

rem, absolute or qualified. Replevin is an action designed to

protect the right in rem of possession merely, and lies for the
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recovery of the possession of any chattels taken from the
plaintiff unlawfully. By statute the actions of replevin and
detinue have generally been merged in modern times into an
action sometimes called replevin and sometimes claim and de-
livery, and such action lies either for the unlawful taking or
the unlawful detention of chattels. Ejectment is an action

which lies for the recovery of the possession of land. Trespass
is an action which lies for the recovery of damages for any
injury done to personal property rights in rem (or real property
or to the person) by the direct and wrongful application of
force by one not in the lawful possession thereof. Anciently

trespass lay only for a wrongful invasion of possession, so

far as it concerned property rights, and the wrongful act had
to be done by one not in the lawful possession, and the ancient

doctrine still obtains except as the latter part of it has had
small changes. Trespass on the case is an action in the nature

of trespass, where, so far as personal property is concerned,

a person is sued for the recovery of damages for injury to

rights in rem caused by independent agents of harm, as serv-

ants, animals, and inanimate dangerous things like fire, ex-

plosives, or accumulations of water. There are a number of

actions on the case, or as they are sometimes called, trespass

on the case. They are all formless actions based on legal duty

and bearing some similarity to older actions. Special assump-

sit is an action on the case in the nature of deceit; general

assumpsit is an action on the case in the nature of debt ; trover

is an action on the case in the nature of detinue; trespass on
the case is an action on the case in the nature of trespass, and

includes recovery for negligent omissions. Case is a sort of

residuary action in the realm of torts,' as indebitatus assumpsit

is in contracts. Another action of case for the recovery of

damages for injury to the rights in rem which are personal

property is an action on the case for nuisance. Waste is an

action on the case for the violation of a real property right,

and slander and libel for violations of personal rights, but the

action on the case for waste is itself a personal property right

and the actions on the case for slander and libel become per-

sonal property after judgment. The proper action of co-

owners of either joint or common property in non-severable

chattels is a bill in equity for an accounting, but if one co-owner

should destroy the property, trover or conversion would lie.
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and if he should sell the same and receive money therefor

either trover or general assumpsit in the form of an action for

money had and received would lie, as the tort action may be

waived. Trover and replevin, as well as general assumpsit,

are actions available for co-owners of property in severable

chattels.



CHAPTER XXII.

SALES, GIFTS, BAILMENTS, WILLS, JUDGMENT, INTES-
TACY, ADVERSE POSSESSION, ETC.

III. How THE Rights of Personal Property Are Acquired,
A. By original acquisition (See Chapters X to XXI inclusive).

B. By secondary acquisition, §§ 1-8.

(I) By act of law, §1.

(Confiscation, succession, judgment, intestacy, in-

solvency, marriage, adverse possession), §1.
(II) By act of parties, §§3-7.

(A) Gifts, §3.

1. Inter vivos, § 3.

2. Causa mortis, § 3.

(B) Wills, §4.

(C) Bailments, § 5.

(D) Assignments and indorsements, §6.

(E) Sales, §7.

1. Chattels specified, § 8.

3. Contract unconditional, § 8.

§ I. Secondary Acquisition by Some Act of Law.

One method of secondary acquisition, where property which
one person already owns is transferred to another, is by act

of law, which embraces title by confiscation, succession, intes-

tacy, marriage, judgment, insolvency, and adverse possession.

By confiscation the state takes the goods of an alien enemy
fovmd in a state in time of war. By succession the members
of a corporation aggregate acquire the rights of another set

which preceded them. By intestacy the rights of property of

one dying without disposing of his property by will are trans-

ferred to specified parties by law. By marriage each spouse

acquires certain rights by law in the property owned and that

which is subsequently acquired by the other. At common
law this was especially true of the husband who at once be-

came the owner of all the wife's corporeal chattels, and could

make himself the owner of her incorporeal chattels by reduc-
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ing them to possession. By a judgment which is saltisfied a

person acquires the personal property in chattels which were
formerly owned by another, and after he has satisfied the

judgment the title of the person thus paying it dates back by

relation to the time of his own wrongful act. By insolvency

proceedings creditors acquire by law property rights formerly

owned by their debtor. By adverse possession, or the keeping

of chattels in one's possession under a claim of right, hostilely,

openly, exclusively, and continuously, for the period of the

statute of limitations, one acquires by law the title to chattels

formerly owned by another.^

§ 2. Secondary Acquisition by Some Act of the Parties.

The most common method of transferring personal property

is by a transfer of rights already owned by some act of the

parties. Contract is the great medium for such transfer, as

it is the great medium for the creation of rights by original

acquisition. If the right transferred is the right to the incor-

poreal thing of a contract itself, the transfer is accomplished

by an assignment, or indorsement, etc., of such contract. If

the right transferred is a right to a corporeal thing the trans-

fer is accomplished by a sale. But there are other methods of

transferring personal property by secondary acquisition by

some act of the parties, including gifts, wills, and bailments.

Absolute property may always be transferred by the parties,

for the .right to transfer is an incident, or element, of the

property, and qualified property may be transferred if the

property is not qualified in the particular respect of lacking

the right to dispose thereof.

§ 3. Gifts.

A gift is a voluntary and immediate transfer of property
without consideration by the owner to some other
person.

In order to make a valid gift of personal property, the act

'Mrs. Alexander's Cotton, 2 Wall. (U. S.) 404; Smith v. Smith. 51

N- H. 571 ; Campbell et al. v- Holt, 115 U. S. 630,
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designated must take place between living persons, the donee
must be enriched by what the donor loses, the donor must
intend such enrichment, the donee must accept the same, and
there must be an actual or constructive transfer of the object
to which the gift relates. A promise to give is invalid, as it

creates no obligation; a gift is valid as it transfers the prop-
erty because of the importance that the law attaches to posses-

sion. If acceptance would be to the advantage of a donee there

is a presumption of acceptance by law. Constructive posses-

sion is such as occurs where a key to a repository in which
chattels are kept is delivered. A gift has the one element of

agreement in common with contract, but in one case the agree-

ment is directed to the creation of an obligation and in the other

it is not. Delivery is perhaps the chief requisite of a gift.

There are two kinds of gifts : gifts inter vivos and gifts causa

mortis. The first class includes the ordinary gifts made by
one person to another, not made in anticipation of impending
death. The second class includes gifts in expectation of death

then imminent. The distinction between the two classes of gifts

lies in the fact that gifts inter vivos must ' be unconditional,

while gifts causa mortis are conditional. The personal prop-

erty acquired by a gift causa mortis is defeasible upon the hap-

pening of any one of four conditions subsequent implied by

the law (or they may be expressed) : (i) actual revocation

by the donor before death, (2) the donor's recovery from the

illness with which he is threatened, (3) the donee's death be-

fore that of the donor, (4) a deficiency of assets to pay the

donor's debts. Otherwise the two kinds of gifts are alike and

must have the same requisites. Both must be made between

living persons, in spite of the fact that the term "inter vivos"

has been appropriated to specially designate one class; in both

the donee must be enriched by what the donor loses; in both

the donor must intend such enrichment; in both the donee

must accept the gift; and in both there must be an actual or

constructive delivery of the possession of the object to which

the gift relates ; and in both the transfer of property must be

gratuitous, voluntary and immediate. Gifts causa mortis

differ from legacies in that they are no part of the estate of

the deceased, in that the gitts may oe made without written

evidence, but legacies must be set forth in wills drawn in con-

formity to law, and in that the gitt must be made in expecta-
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tion of death imminent, while a will may be drawn at any time

during life. In the case of a proposed gift causa mortis (or

inter vivos), if the donor seeks to postpone the passing

of title until the time of his own death, the title in such

event neither passes under a gift, for the title passes

to his estate at the moment of the donor's death and the dead

man cannot thereafter make a gift of the same, nor does it

pass under a will, because there is none for lack of conformity

to the law of wills, and the property in the chattels must there-

fore pass by operation of law. A gift of either kind must

be gratuitous, and this is another reason why it must be ex-

ecuted, for if anyone should attempt to enforce a promise to

give, in order to maintain his action he must show a sufficient

consideration, and if he can do so he has a contract, not a

gift. A gift of either kind must be voluntary. A person

must have sufficient mental capacity to tmderstand the charac-

ter of his act, and the act must not be procured by imdue
influence on the part of tlie donee. In the case of gifts

between those standing in confidential relations to each other,

the majority of the courts now hold that there is a presump-

tion of undue influence, so that the burden is on the donee

to affirmatively show that he did not exercise undue influence

in procuring the gift.^ A father gives a piano to his daugh-

ter, who is a minor and living with him, and makes such de-

livery as is possible under the circumstances. Later he gives

a mortgage on the same piano to a third person, and such mort-

gagee contends that the giving of the subsequent mortgage re-

vokes the gift to the daughter. The gift to the daughter is

irrevocable, and the mortgagee has no right against the piano.

A person could not make an oral gift of a one-fourth interest

in a horse, for he could not make any delivery. But a com-
plete gift of an account in a savings bank could be made by
delivering the savings bank book, for the possession of the

book would give the holder the right to the money. A, who
thinks he is about to die from an illness which he has, indorses

on a certificate of deposit "Pay to B, but not until my death,"

and delivers the certificate to B. This is not a good gift causa

mortis, for it cannot take effect until after death, so that if it is

available at all it must be as a testamentary disposition. Had
A indorsed the certificate so that title would pass at once, it

'Kellogg V. Adams, 51 Wis. 138; Basket v. Hassell, 107 U. S. 602.
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would have been a valid gift causa mortis on delivery, but
would have been revoked by A's recovery from the illne.'is

with which he was threatened, or by actual revocation, or by
the donee's death before the donor's.

§ 4. Wills.

A will is an instrument by which a person makes a disposi-

tion of his property to take effect after death, and
which is revocable during his life. It is called a devise
so far as it relates to real property, and a bequest so

far as it relates to personal property, and a legacy as

applied to both.

The property which may be disposed of by will, as well as

the formal requisites of a will, are prescribed by the statutes

of the several states, and reference should be made to them.

In general they permit anyone to make a will of personal

property who is of full age, sound and disposing memory, and
luider no constraint of will; and they generally require the

will to be in writing, published and acknowledged in the pres-

ence of the witnesses, signed at the end by the testator, and

witnessed by at least two witnesses, who subscribe their names
in his presence and in the presence of each other. A will must

be made animo testandi. Sealing and dating are sometimes,

but not generally, required.

§ 5. Bailments.

A bailment is, in general, a delivery of chattels by one per-

son to another, to be held according to the purpose of

the delivery, and to be returned or delivered over when
that purpose is accomplished.

A bailment transfers the possession and right of possession

from the general owner (bailor) to a person (bailee) who
then has a special property in the object of ownership. It also

creates various obligations on the bailee for the benefit of the

bailor. The bailee may also have the right to compensation

for his services. The right to compensation and the right to

the performance of his obligations by the bailee are objects of
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ownership by original acquisition, acquired either by contract

or quasi contract, and are merely further illustrations of a

topic which has been already treated. The transfer of the

right of possession of chattels is a method of acquiring title

by secondary acquisition. In such case only a qualified prop-

erty is transferred, ordinarily only the right of possession, but

sometimes also the right of use and sometimes also a qualified

right of disposal, as in the right to repledge. The qualified

property thus carved out of the greater absolute property may
relate either to corporeal chattels or to incorporeal, but in the

latter case the delivery is symbolical. Bailments are classified

as those for the sole benefit of the bailor, including deposits

and mandates, those for the sole benefit of the bailee, or gratui-

tous loans, and those for the mutual benefit of both parties, in-

cluding pledges, and the hiring of a thing for use, hiring of

work and labor on a thing, hiring of care and custody of a

thing, and hiring of the carriage of a thing from place to place.

In all of them the bailee has at least the right to the possession

of the thing bailed as against all the world, including the bailor,

so long as the bailment continues.^

§ 6. Assignment and Indorsement.

Personal property relating to incorporeal chattels which a

person acquires by some form of original acquisition, if trans-

ferrable at all, may be transferred by assignment, or by in-

dorsement. Claims for damages for mere personal torts are

not assignable; but other remedial rights, quasi contracts, con-

tracts where the right of the promisee is not coupled with his

obligation, patents, copyrights and trade-marks and good will

in connection with the business sold, all are the subject of

assignment, and commercial paper is transferrable by indorse-

ment. The indorsee of commercial paper may get a better

title than his indorser had if he is a bona fide purchaser ; that

is, if he purchases the same in good faith, before maturity, for

a valuable consideration, and in due course of business, but
an assignee of any other incorporeal chattels only steps into

the shoes of his assignor. He succeeds to just what rights such

'Coggs V. Bernard, 3 Ld. Raym. 909.
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assignor had, and any defenses available against the assignor
are available against him. The assignment of a property right
in an incorporeal chattel carries with it the accruing interest

or income of the principal thing. The assignment of a debt
carries with it the collateral security, unless expressly reserved.
The assignee should give notice of the assignment to the debtor,
if he would protect himself against any future claims of the
debtor against the assignor. If, for example, the debtor should
pay the claim to the original assignor before receiving notice

he would be discharged from further liability. In equity and
under modern statutes the assignee may enforce his right by
a suit in his own name. A parol assignment is good in equity,

but under most statutes the assignment must be in writing in

order to enable the assignee to sue in his own name. In case
the incorporeal chattel is evidenced by writing the right to the

same may be assigned by an indorsement thereon; otherwise

a new instrument should be executed. An order for the whole
of a debt or specific fund amounts to an equitable assignment
thereof, entitling the assignee after notice to the third person

to sue in his own name for the same whether or not the order

is accepted, unless the order is in the form of a check or bill

of exchange, when acceptance is necessary. An assignment of

a part of a fund by an order is good if the debtor assents to

the same. A fire insurance policy is not assignable ordinarily,

as fire insurance is a personal contract of indemnity. Public

officers cannot assign salaries not yet earned but which they

expect to earn in the future, because it would be against pub-

lic policy to permit such assignments.^

The following examples will more fully illustrate the doc-

trines of assignment and indorsement. A slanders B by tell'

ing a third person that B is a thief. B now has a cause of

action in damages against A; that is, he has a remedial right

against A and A is under a remedial obligation to compensate

B for the injuries he has caused him by his tort; but B cannot

assign this claim to anyone else, as it stands. He must sue on

the claim and recover judgment. Then he may assign the

judgment to anyone he may desire, or he may collect the judg-

ment himself. A hires B to work for him as a clerk for the

period of six months for the salary of $60 a month, payable

'Schlieman v. Bowlin et al.. 36 Minn. 198.
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at the end of each month. B cannot assign his obligation to

perform the services which he has promised to perform, nor

can A assign his obHgation to pay therefor to anyone else;

but after B has performed his obligation he may assign the

salary that is then due to anyone he may desire by writing an

order to A to pay the amount to such person. A pays B $ioo

by mistake, thinking that he owes B that sum when he does not

owe him anything. The law creates a quasi contract against

B to repay the money to A. A may assign this claim to anyone

he may desire. Again, A owes B a certain sum of money and

he signs a promissory note in which he agrees to pay such sum
to B or his order at some future time, and he executes a

chattel mortgage on some of his cattle as security for the note.

B indorses on the back of the note "Pay to the order of C" and

writes his name beneath and hands the note to C, who pays

value and buys in good faith. C not only has a right to the

chattel mortgage, but A cannot set up any defenses available

against B.

§ 7. Sales.

A sale is a contract whose subject-matter is the transfer

from one person to another of the general property

(that is, the right to use, possess, and dispose, though
the right may be otherwise qualified) in corporeal

chattels, for a price paid or to be paid therefor.

Whether the term sale should be applied to the transfer of

property to incorporeal chattels is a matter of dispute. Such
property may be transferred. Hence the only dispute is over

the name to be applied to such transfer, and this is of im-

portance only so far as the statute of frauds is concerned.

One section of the statute of frauds applies to sales. Hence,
in such cormection, it becomes important to know whether
incorporeal chattels are included. The English courts generally

take the view that they are not, and the American courts, the

view that they are. It conduces to clearness to adopt the defini-

tion given above for a sale, and to make the use of the term
in the statute of frauds an exception to the general rule, and to

adopt the term assignment for the transfer of property to

incorporeal chattels. An actual sale must be compared with
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two other contracts which it closely resembles, a mere contract

to sell and a sale of things having a potential existence. A
contract to sell relates to and creates an incorporeal chattel

and is a form of acquiring personal property by original acqui-
sition

; but it contemplates the transfer of the general property
in corporeal chattels in the future, and if the contract is not
broken, but carried out, it ripens into a sale at such time and
transfers the general property in corporeal chattels owned by
another, being then a form of secondary acquisition. A sale

of things having a potential existence, or things which are

the natural product or expected increase of things already

owned and in existence, is a hybrid, partaking of the character-

istics of both the contract to sell and the sale.^ It differs from
a contract to sell in that the general property passes as soon
as the objects of the contract come into existence instead of

when the same are appropriated to the contract by the parties.

It differs from a sale in that the general property does not

pass at the time of the making of the contract. The property
in the objects of the sale or contract to sell may have been
acquired by the seller by occupancy, or accession, by secondary

acquisition by act of law, by gift, or by another sale (or, if the

term sale is made to include incorporeal chattels, by contract,

quasi contract, remedial obligation, indorsement or assign-

ment). It makes no difference how he acquired his property

right; if he has a disposal property right he may make a sale

thereof. A sale, as a contract to sale, must possess all the

essential elements of all other contracts—^agreement, competent

parties, consideration, definiteness, intention to create legal

obligation, freedom from vitiating circumstances, legality, and
such formalities as are required by the law of evidence, but

this is not the place for a discussion of them. The one thing

which distinguishes a sale from all other contracts is the trans-

fer of the general property, or the passing of the title. If the

contract transfers the title to corporeal chattels it is a sale; if

it does not it is not a sale. If it contemplates the passing of

title to corporeal chattels in the future it is a contract to sell

;

if it passes the title to incorporeal chattels it is an assignment

;

and if it has a different subject-matter than any of these it is

a contract of some other class, as for example a principal con-

'Hull V. Hull, 48 Conn. 250.
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tract of bailment, or of employment, or of insurance, etc., or

an accessory contract of warranty, etc.

§ 8. Chattels Must Be Specified and Contract

Unconditional.

An executed sale is a contract, but it does not need to be

an executed contract. An executed contract is one all of whose
terms have been performed ; but, though an executed sale neces-

sitates the passing of the general property, many other terms

of the contract may be still unperformed. Sales are distin-

guished from contracts to sell by the passing of title, but it is

sometimes a difficult matter to determine when the title will

pass under a contract. The great test for determining when the

title will pass is the intention of the parties, so that if it is

the intention of the parties that the title shall pass at the time

the contract is made there is a sale, but if that is not their in-

tention, there can be only a contract to sell. But sometimes

it is as difficult to ascertain the intention of the parties as it is

to decide whether the title has passed. If the parties clearly

express their intention, that is decisive; but if they do not

express the same, the intention must be ascertained from the

language of the parties, the subject-matter of the agreement,

and the various facts and circumstances attending the trans-

action.^ All of these matters may be grouped into two classes,

which may be called tests of intention, and subtests as to the

passing of title: (i) are the chattels specified? (2) is the obli-

gation to transfer the title conditional? Both tests must be

used together. If the chattels are specified and the obligation

is unconditional, and there is no other expression of intention,

there is a sale. These tests are enough to indicate that it was
the intention of the parties that title should pass at the time of

contract. But, if either the chattels are not specified, or the

obligation to transfer title is conditional, the title does not pass

at the time of contract and the contract can be only a contract

to sell. These conditions are precedent, or concurrent, and
may be express or implied. They generally relate either to

putting the chattels into a deliverable state, or to ascertaining

'Hatch V. (Standard) Oil Co., 100 U. S. 124.
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the price, which conditions may be performed by the vendor,

or vendee, or a third party, but the condition may be some
external event. In the case of conditions in a contract to sell

chattels, the title will ordinarily pass upon the happening or

performance of the condition ; but where there is a contract to

sell unascertained or future goods by description (chattels not

specified), the title to such goods does not pass until goods of

that description and in a deliverable state are unconditionally

appropriated to the contract, either by the seller by the assent

of the buyer, or by the buyer with the assent of the seller.

Such assent may be express or implied, and may be given either

before or after the appropriation is made, and the seller is given

implied authority to appropriate for the buyer whenever the

latter asks the former to do anything with respect to the goods

for him (as ship), which can only be done on the theory that

the title has passed.^

'Andrews et al. v. Durant et al, 11 N. Y. 35; Nofsinger et al. v.

Ring, 71 Mo. 149; Goddard v. Binney, 115 Mass. 450.



CHAPTER XXIII.

VIOLATIONS OF PERSONAL PROPERTY.

I. Violations of Rights In Personam—Breaches of Contracts,

§§ 1-4.

(Before performance is due, after part performance, by prom-

isor, and by promisee), § 1.

A. By repudiation, § 2.

B. By prevention, § 3.

C. By failure of performance, § 4,

(I) Of independent promises, §4.

(Absolute, divisible, or subsidiary), §4.

(II) Of dependent promises, § 4.

(A) Promissory conditions precedent (express, im-

plied).

(B) Promissory conditions concunent (express,

implied).

(C) Promissory conditions subsequent (express),

§4.

II. Violations of Rights In Rem—Torts, § 5.

A. Conversion, § 5.

B. Deceit, §5.

C. Infringement of trademark, etc., § 5.

D. Procuring refusal to contract, or breach of contract, § 5.

E. Negligence, § 5.

F. Nuisance, § 5.

G. Trespass, § 5.

§ I. Breaches of Contracts.

A contract is broken if the promisor in a valid unilateral

contract, or either party in a valid bilateral contract, or

the party bound in a voidable contract, or quasi con-

tract, refuses, prevents, or fails in performance of the
obligation which the contract or quasi contract imposes
on him.

A breach of contract or quasi contract is a wrong as much
as a tort i§. A right in personam can no more be rightly vio-
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lated than a right in rem. Quasi torts are disregarded in this

statement, but the statement is true as to them. Breaches of
quasi contract need no further discussion, but breaches of con-
tract do. The nature of a promise is such that it gives the

promisee a right to the thing promised, and the promisor the

corresponding duty to give or do the thing promised—not the

duty to perform his contract, or pay damages, as he may elect.

In case of breach of contract the law steps in and compels
either specific performance in certain cases or, if not specific

performance, payment of damages, for the double purpose of

placing the particular person injured in the same situation as

though performance had been rendered, and to deter people

generally from breaking their contracts. Conditions, whether
express or implied, cannot be modified or dispensed with by a

court, but a breach must go to the essence of the contract. In

the case of express conditions every breach, whether before

performance is due or after part performance, goes to the

essence of the contract because the parties have made all the

conditions essential; but in the case of implied conditions,

while, except in equity, an anticipatory breach, or breach in

limine, goes to the essence of the contract, a breach after part

performance will not in law or equity go to the essence of the

contract if it relates simply to the time of performance. What
is said about breach of contracts applies to all contracts, e. g.,

conveyance, lease, sale, bailment, loan, insurance, employment,

etc.

§ 2. By Repudiation.

A contract not upon a condition precedent is broken if

either party to a contract absolutely and unequivocally

renounces entire performance, so far as he is concerned,

either before performance is due or in the course of

performance and the other party acts on the renuncia-

'tion.

The repudiation of a contract may be withdrawn, c.> any

time before the other party acts on it, but not afterward. In

order to constitute a breach the repudiation must be absolute

and unequivocal and refer to the entire performance, to which



342 THE FARMERS' MANUAL OF LAW. [Chap.XXIIL

the contract still binds the promisor. Actual failure to perform

the contract is not necessary. If he so desires, the promisee

may refuse to accept the repudiation and thus keep the con-

tract alive, so long as he does not increase the liability of the

promisor. D agrees with P to purchase one-third of a cargo

of tea that P is to bring from China, subject to its arrival in

Belfast and other contingencies, which make the delivery of

the tea a condition precedent. While the tea is en route D
notifies P that he refuses to fulfill the contract, and this refusal

continues down to and includes the time when D is bound to

receive. Is D guilty of breach ? Yes. He may retract at any

time before performance if P has not acted on his refusal, but

if P has acted on it, and, at all events, after time for perform-

ance has arrived, D is estopped from setting up a withdrawal

of his refusal.'' P and D enter into a contract under seal, by
which P covenants to furnish D 3,900 tons of iron chairs, to be

made and to be delivered according to certain stipulations, and
to be paid for one month after each delivery, on the produc-

tion of a certificate of D's engineer. P furnishes 1,787 tons

and obtains a certificate from the engineer. Thereupon D
notifies P that he will not take any more and P stops making
them. Must P show that he has the chairs ready to deliver be-

fore he can maintain an action for breach of contract? No.
The renunciation of the contract by D, acted on by P, amounts
to a breach, even though D should later ask P to go on with
the contract, and it excuses P from performance on his part.

P would be ready to complete the contract if it had not been
renounced.^ In consideration of P's promise to enter D's em-
ployment as a courier, for three months, to begin June ist, D
promises to employ and pay him a certain wage. On May
eleventh, D writes P that he declines his services and, on May
twenty-second, P sues D for breach. Is P entitled to com-
mence an action for breach before the day of performance?
Yes. Anticipatory breach. These are concurrent conditions,

and each party must hold himself in readiness to perform, and,
if one renounces his performance, it would be unreasonable to
hold the other to readiness to perform. The injured party

'Ripley v. McClure, 4 Exch. 345.

'Cort V. Ambergate, N. & B. & E. J. R. Co., 17 Q. B. 127; Rayburn
V, Comstock, 80 Mich. 448, 45 N. W. 378,
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may either sue immediately or wait imtil the day of perform-
ance.* D promises to marry P, on the death of D's father, but

while his father is still living, D announces to P his intention

of not fulfilling his promise on his father's death. Can P sue

at once without waiting for the father's death? Yes. The
fact that before the father's death D himself may die, or

change his mind, is immaterial. By anticipation the contract

is taken to be broken to all its incidents, if the promisee so

desires. The termination of the betrothal is an immediate

breach. If the promisee chooses to treat the notice as inopera-

tive the contract is kept alive for the benefit of both parties.

From the standpoint of logic it is easier to maintain that there

can be no breach until the time for performance arrives.^ P
and D are ice dealers, and, in consideration for P's promise

to furnish D 3,245 tons of ice in 1879, D promises to return

the same quantity of ice to P in the shipping season in 1880.

Ice is worth fifty cents a ton in 1879. In July, 1880, when ice

is worth $5 a ton, P demands from D the ice promised and

D refuses to return it immediately, but offers to pay fifty cents,

or return the ice when the market reaches that point. Can P
sue D at once for breach? No. This is only a qualified re-

fusal, and there will be no breach by failure to perform until

after the shipping season is over.^ On the nth of November,

P and D enter into a contract, by which P agrees to deliver

to D certain coke from and after December ist. November

19th, P notifies D that he will not deliver the coke, but instead

of acting on this, on December 4th, D still insists upon com-

pliance with the contract. Does D have a cause of action for

damages ? No. The contract is still alive.*

§ 3. By Prevention.

A contract is broken if, before its performance has com-

menced or during performance, the fulfillment of the

'Rochester v. De La Tour, 3 El. & Bl. 678:

Trost V. Knight, L. R. 7 Exch. Ill; Johnstone v. Milling, 16 Q.

B. Div. 460. Contra, Daniels v. Newton, 114 Mass. 530.

'Dingley v. Oler, 117 U. S. 490.

'Zuck V. McClure, 98 Pa. 541,
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promise is rendered impossible, either by the prom-
isor's own act or by the act of the promisee.

Whether the prevention comes from the promisor or prom-
isee makes no difference so far as breach of the contract is con-

cerned; it affects simply the remedial rights of the parties.

M leases land to S for twenty-one years and covenants that

at any time during S's life, upon surrender of his lease, M will

make a new lease during the residue of the years. By accept-

ing a fine M grants the land to another and disables himself

from taking a surrender or making a new lease. Can S sue

M for breach of obligation, without first surrendering his old

lease? Yes. Breach on the part of M excuses S from per-

formance of the condition precedent.^

§ 4. Failure to Perform.

A contract is broken if a party thereto fails to perform
either an independent promise, absolute, divisible, or

subsidiary, or a promissory condition, precedent, con-

current, or subsequent, resting on him. If his promise
is subject to a condition precedent, the condition pre-

cedent must be performed before he can be guilty of

breach in not performing his own promise, and, if the

promises are' concurrent conditions, all he has to show
is readiness to perform.

The conditions referred to here are tliose called vital, or

promissory. With mere casual conditions we here have no
concern. The questions involved in connection with the latter

relate more especially to discharge of contract, and will be

considered fully in the succeeding chapter. Failure to per-

form an independent promise amounts to a breach. Why?
Because, if the independent promise is an absolute promise,

the obligation to perform the same does not depend upon any
other performance; if the independent promise is one of

divisible promises, a breach thereof by one party does not pre-

clude a recovery upon the other promises against the other

party; if the independent promise is a subsidiary promise or

warranty, it is collateral to the main contract, so that the per-

'Sir Anthony Main's Case, 5 Coke, 20 b.
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formance or nonperformance of the warranty does not dis-

charge or constitute a breach of the main contract. If the

promisor, acting in good faith and attempting to perform the
contract, does substantially do so, but from inadvertence and
mistake leaves some trivial defects, while this is a technical

breach so that he cannot sue on the contract, yet it will not
prevent recovery in quasi contract for the benefits. P leases

premises from D, P covenanting to pay rent and to make re-

pairs, and D covenanting for quiet enjoyment. P fails to per-

form his covenant to pay rent and D then breaks his covenant
of quiet enjoyment by threatening P's subtenants with legal

proceedings if they do not pay D. Are these covenants de-

pendent? No. A breach of either gives a cause of action.^ P
conveys to O the equity of redemption of a plantation in the

West Indies, together with a stock of negroes, and covenants

that he has a good title, and that O shall quietly enjoy the

same, in consideration of O's payment of 500 pounds and
promise to pay an annuity of 160 pounds for P's life. O re-

fuses to pay the annuity, for the reason that P does not have
title to some of the negroes. Is he guilty of breach? Yes.

The covenant of title to these negroes is not dependent, as P
has performed in part. Breach of the covenant by P gives

O a cause of action for damages but it does not excuse him
from all liability.^ P and D enter into a contract by which P
promises to sell to D for a named price as much gas coal, in

quality like a former cargo, as D's ship can fetch in nine months
from a distant point. P ships coal of a quality inferior to the

former cargo, but D accepts it, and P detains D's ship in load-

ing, and D refuses to send his ship for any more coal, though

P is ready to supply it. Is D guilty of breach? Yes. D, by

accepting the coal, waives the implied promissory condition

precedent that it shall be like the sample, and the other prom-

ises being concurrent conditions, readiness to perform on P's

part is sufficient.^ P agrees to sell O, at a certain price, 10,000

boxes of glass, to be of approved stairdard qualities, to be

delivered during the four succeeding months and paid for on

delivery. P delivers and O pays, for about 5,000 boxes which

are not of the approved standard qualities, and then O refuses

'Edge V. Boileau, 16 Q. B. Div. 117.

=Boone v. Eyre, 1 H. Bl. 273, note.

'Jonassohn v. Young, 4 Best & S. 296.
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to receive any more. Is P guilty of a breach which excuses

O from further performance ? Perhaps he is guilty of breach

;

but, so far as the discharge of the contract is concerned, O
has waived this condition and is now relegated to damages for

the breach, and, as he has refused to continue performance,

he is guilty of breach on his own part.^ In a lease of a hotel

and farm by D to P, D covenants to put fences and buildings

in good condition and maintain them thus, and reserves the

right of entry to view and make improvements. D fails to keep

premises in repair, but P never gives him notice of condition

of premises. Is D guilty of breach? Yes. Notice is not a

condition implied here, as D might know or make himself ac-

quainted with the need of repairs, on accoxmt of his reserva-

tion."* D guarantees the payment of 300 pounds toward the

payment of certain goods, in consideration of P's guaranty that

two bills of exchange of 162 pounds shall be paid when due.

The goods are not paid for and D refuses to pay his guaranty

until P pays his. Are these promises dependent? No. The
promises are in exchange for each other, but the performances

are not, as neither expects to do anything. There is no basis

for implied conditions.^ In a lease, among other stipulations,

the lessor, D, agrees with P to make necessary repairs on the

outside of buildings. A carriage house falls and injures P's

carriage, and D refuses to rebuild. P refuses to pay rent.

These covenants are independent. P can be ejected for breach

of covenant to pay rent and D is liable in damages for breach

of covenant to repair the outside of the building from the time

of fall to ejection, for this covenant includes the whole of the

building. D is not liable for injury to the carriage, as the fall

of the building is not covenanted against.* In consideration of

fees promised, D undertakes to conduct a law suit for P to

collect a debt, but is so negligent in delaying to sue out execu-

tion that the debt is lost. D is guilty of violating the obligation

which he impliedly assumed to faithfully and carefully transact

the business intrusted to him.' A husband, without any special

'Cahen v. Piatt, 69 N. Y. 348.

''Hayden v. Bradley (6 Gray) 425.

'Christie v. Borelly, 29 Law J. C. P. 153.

'Leavitt v. Fletcher, 92 Mass. (10 Allen) 119.

"Stimpson v. Sprague, 6 Me. 470.
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contract, manages his wife's estate. He is entitled to reason-

able compensation for his services within the agency, and if

she refuses to pay she is guilty of breach.^

§ 5- Torts.

We do not speak of violations of the personal property one
has in remedial obligations, for such property is the result of

one legal wrong already. The violations of the other personal

property rights in personam acquired by original acquisition

are known as breaches of contracts and quasi contracts if

caused by the party under obligation. Violations of such rights

are torts if caused by outsiders, for as to them they are rights

in rem. The violations of the personal property rights in rem,

both those acquired by original acquisition in occupancy, acces-

sion, and intellectual labor, and those acquired by secondary

acquisition in some act of law, in gifts, wills, bailments, leases,

assignments, indorsements, and sales, are known as torts, many
having specific names. Such rights in rem may be either abso-

lute or quaHfied; a violation of either is a tort of some kind.

One who violates the qualified property right another has in a

.dead body, even by mutilation of the dead body, or disturbing

the grave, or defacing the monument, is guilty of trespass. A
person who violates the qualified property of a bailee as re-

spects chattels in his possession is guilty of conversion if he

exercises acts of dominion over the same, or of trespass for

simple injury by force, or of negligence if there is an act

or omission in failing to exercise ordinary care and it causes

injury. The bailee may recover either for the injury to his

own property, or for the total injury, and hold the excess

for the bailor. A person who violates the qualified property of

another in wild animals is guilty of the same torts as above.

A person is guilty of the tort of conversion whenever he ex-

ercises dominion over the personal property of another, whether

it is absolute or qualified, general or special, or it relates to

corporeal chattels or incorporeal chattels evidenced by cor-

poreal. A person is guilty of the tort of deceit, or fraud,

whenever he misleads another to his damage by false and

'Patten v. Patten, 75 111. 446.
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fraudulent representations. A person is guilty of the tort of

infringing a trademark when he dresses up his own goods so

as to induce ordinary purchasers to believe that they are the

goods trademarked by another; of infringement of patent

when he makes, uses or vends, without the owner's permission,

a thing substantially identical with a thing patented; of in-

fringement of a copyright when he prints, publishes, imports,

or knowingly exposes for sale any such printings, etc., of any

book, etc., which has been copyrighted, or such a part thereof

as to sensibly diminish the value of the same. A person is

guilty of the tort of negligence to personal property when,

being in a situation to know that acts or omissions of his in fail-

ing to exercise ordinary care toward such property will be

apt to do injury, yet is guilty of such acts or omissions and

causes injury. A person is guilty of a nuisance affecting per-

sonal property when he causes or suffers the existence upon his

own premises, or in public ways or waters, anything not natu-

rally there which while there causes damage to another's per-

sonal property. A person is guilty of the tort of procuring re-

fusal to contract when he interferes with another's enjoyment
of the fruits and advantages of his enterprise, industry, skill,

and credit by interfering with a known relation which he has to

a third person to his actual damage. A person is guilty of the

tort of procuring a breach of contract when, knowing of the

existence of a contract between a second and a third person,

he procures such third person to break his contract to the

damage of such second person. A person is guilty of the tort

of trespass to personal property when he takes or interferes

with the possession of another's chattels without permission,

unless in either case he has a better right than such other per-

son to the possession of the objects of such property.

The following are illustrations of torts which violate the

rights of personal property: A street-car motorman carelessly

and negligently runs his car at a very high rate of speed in

the business part of the city and across cross streets, and in

so doing runs into and demolishes a vehicle belonging to P
and in which P is riding across the street-car track, P not

being guilty of contributory negligence. The street-car com-
pany is liable for the tort of negligence. A's horse strays

away. B sees the animal, catches it, puts it into his stables,

and refuses to give it up when A discovers it there and de-
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mands it. B is guilty of conversion. A shoots and kills some
hens and turkeys owned by B on B's land without having per-

mission to do so, but he does not appropriate the articles to his

own use. He is guilty of the tort of trespass. The same
would be true in case one shoots wild game on another's land.

D, a lawyer, is employed by P to take statutory proceedings

against his apprentices for misconduct. D proceeds upon a
section of the statute relating to servants and not to appren-
tices. D is guilty of the tort of negligence. This wrong may
also be treated as a violation of the contract rights resulting

from the relation of employer and employee.^ D bought an ox
of P, paying $25 therefor, and was directed to go and take

the animal from an inclosure. D, by mistake, took the wrong
ox. He is guilty of conversion.^ D, with the knowledge of

the existence of a valid contract between P and X, an inn-

keeper, by which contract P has the exclusive right to secure

and send guests to X's hotel throughout certain territory,

induces X to break his contract with P and to employ D for

the same purpose in the same territory. This is the tort of

procuring breach of contract, and D is liable for the damage
caused P.^ D sells P three horses for $400, which is paid. The
horses are afflicted with glanders, but D falsely represents that

they are soimd, and P reasonably relies upon the representa-

tion. The horses have to be killed because of their disease

and other property has to be burned to stop the contagion. D
is guilty of the tort of deceit.* If any tort affecting personal

property (as any other tort) is committed by a servant or agent

the master or principal is liable if the same is within the scope

of the servant or agent's authority; otherwise such servant

or agent alone is liable. A servant or agent is not personally

liable for a wrongful act done within the scope of his employ-

ment if he does not purposely participate in the wrongdoing.

'Hart V. Frame, 6 Clark & F. 193.

'Hobart v. Hagget, 13 Me. 67.

"Beekman v. Marsters, 194 Mass.

*Merquire v. O'Donnell, 103 Cal. 30.
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(IV) By cancellation and surrender, § 10.

(V) By alteration, § 11.
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§ I. How THE Rights of Personal Property Are Lost.

All the rights of personal property may be lost by confisca-

tion, succession, judgment, intestacy, insolvency, mar-
riage, adverse possession, gift, will, bailment, assign-

ment and indorsement or sale, and also by taxation,

eminent domain, and the exercise of the police power;
personal property rights in rem may also be lost by
occupancy, accession and confusion; and personal prop-

erty rights in personam may also be lost by discharge.

In general it may be said that all the ways of acquiring per-

sonal property are also ways of losing it, for as one man ac-

quires the same another loses it. The only exceptions to this

rule are those where the chattels to which personal property

is acquired by original acquisition do not at the time have an

owner, as in acquiring personal property by intellectual labor.

As a person may acquire personal property by occupancy in

something which is a part of the common stock of unowned
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things, so he may lose his personal property in a thing owned
by abandoning it to the common stock of tinowned things. As
a person may acquire personal property by contract, quasi con-

tract, and remedial obligations, so he may lose the same by dis-

charge. Discharge and abandonment destroy one man's per-

sonal property without transferring it to another; but all the

means of acquiring title by secondary acquisition destroy one

man's personal property by transferring it to another, and this

is likewise true of accession and confusion. Personal property

may also be lost by the state's taking the same under the power
of taxation, or the power of eminent domain, or in the exercise

of the police power. Taxation, eminent domain, and the police

power have already been sufficiently treated in the chapter on

real property, and all the methods of losing personal property

by original acquisition and secondary acquisition have been

sufficiently treated in the chapters on personal property, so

that we shall confine our attention in the rest of this chapter

to a consideration of the matter of the discharge of personal

property rights in personam.

Personal property rights in rem, if created by contract, like

rights in personam, may be lost by the happening of conditions

and by the termination of the interest which a person has in

any objects of such ownership. A might exchange a horse

with B for a wagon upon the condition subsequent that if at

the end of six months B is not satisfied with the horse he may
return the same. During the six months A is the owner of the

wagon, but if at the end of the six months B should not be

satisfied and should return the horse A would lose his property

in the wagon. A person who hires the use of a thing for a

specified time will lose his property right therein at the expira-

tion of such time. If personal property is given to A for life

with remainder to B, A's interest will terminate with his life.

Thus it is seen that there are a great many ways of a man's
losing his personal property during his life, and if he does not

lose it during life he will lose it at death ; but in such case it

goes to the personal representatives of the former owner to

finally go as he may have directed by will, or if he has not left

a will, as provided by law, so that there is the same sort of con-

tinuity of interest in personal property as in the case of real

property.
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§ 2. Discharge of the Antecedent Rights of Contracts.

The antecedent rights of contracts may be discharged by
operation of the terms of the original obligation as

expressed by the parties or implied by law, by per-

formance, by means of a new contract, and by breach,

alteration or cancellation of the old contract.

§ 3. Discharge by Casual Conditions.

A contract lapses or is discharged from the time of non-
performance or nonfulfillment of a casual condition

precedent or subsequent, express or implied, depending
either upon one of the parties or a third person's doing

a specific thing, or upon the happening of an uncertain

event. When a party prevents a third person agreed on
from performing the condition, his act also amounts to

a breach.

A vital or promissory condition precedent is a promise by
one party, whose performance discharges the person making
the same but whose nonperfonnance, at a fixed time, or if no
time is fixed within a reasonable time from the making of

the contract, ipso facto, discharges the other party, and also

gives a cause of action for breach. These are more appropri-

ately treated under "breach" and "discharge by breach and

performance." A suspensory or casual condition precedent

merely suspends the operation of the promise until the condi-

tion is fulfilled, and it is the condition appropriately treated

here. The discharge here referred to includes antecedent

rights only. Certain remedial rights survive. Their discharge

will he referred to hereafter. Casual conditions may be

waived and then they have no more effect than as though they

had never existed; but, unless waived, express and inferred

conditions must be fulfilled to the letter; otherwise the court

would be making a new contract for the parties. Yet this rule

is often relaxed enough to allow a recovery in quasi contract,

as when the contract has been substantially complied with, and

where an engineer, whose certificate is a condition precedent

to recovery, withholds the same through fraud or bad faith,

or collusion, or mistake. An insurance company, for the

promise of L and B to pay stipulated premiums, promises to
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pay them 7,000 pounds, in case of loss by fire, upon condition

that L and B procure from the minister and churchwardens of

the parish a certificate that they beHeve the loss is occasioned

without fraud. Loss occurs, but the minister and church-

wardens refuse to certify, though other householders are willing

to do so. Can L and B recover the amount of loss ? No. This

is a valid casual express condition precedent and its nonper-

formance discharges the contract. . One party caimot substitute

a new condition for one which both parties have originally

made.'^ H, in consideration of S's promise to dispatch his

vessel and receive a certain cargo at certain places, on his

part, promises to provide the cargo at those places, provided

the ship arrives and is ready by the 25th of June. The ship

does not arrive until the 3rd of July. Is H discharged? Yes.

This is a casual condition precedent, and as it is impossible for

it now ever to happen S can never sue. So far as appears S
does not promise to have the vessel at the designated points

by the 25th of June. If he had, he would be liable for breach

of a promissory condition.^ P agrees to build a building for

D, who agrees to pay a certain price therefor, in installments,

as the work progresses upon receiving a certificate by the

architect to that effect, the price of additions, or alterations, to

be added to the sum contracted for upon condition that the

price is first settled by the architect of D, who is sole arbitrator.

P performs extra work and renders an account, which the

architect checks, but the architect has given no certificate. Can
P recover from D ? No. The production of the certificate is a

condition precedent and must be done before liability, other

than quasi contractual, arises.^ A agrees to do certain work for

B, in consideration for B's promise to pay what a certain archi-

tect estimates it is worth, payment to be made upon the pro-

duction of his certificate. A does the work, but the architect,

in collusion with B and by his procurement, refuses to give A
a certificate. Can A recover? Yes. This is in the nature of

a quasi contract. The law will not allow B to take advantage
of his own wrong.* N agrees to do the mason work on two
buildings for W, in consideration of W's promise to pay there-

^Worsley v. Wood, 6 Term R. 710.

^Shadforth v. Higgin, 3 Camp. 385.

'Morgan v. Birnie, 9 Bing. 673.

'Batterbury v. Vyse, 2 Hurl. & C. 42.
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for $11,700, in installments, upon the certificate of one M that
the work is satisfactory. N substantially, but not strictly, per-

forms the contract, but M refuses the certificate. Can N re^

cover? Yes, in quasi contract, because of benefits received.

The contract is a valid contract upon an express condition

precedent, and if N did not have a good excuse for nonper-
formance so that W cannot set up the express contract, there

could be no recovery until performance of the condition.'^ P
and his tenant D enter into a contract by which P agrees to

sell, and D to buy, certain goods at a valuation to be fixed by
N, appointed by P, and M, appointed by D. M refuses to

value the goods. D refuses to take the goods. Can P recover

therefor? No. Not on the express contract, for there is an

express condition precedent unperformed; not on quasi con-

tract, for the goods have not been accepted.^ C demises cer-

tain land to W for twelve years, and in the indenture is,

among others, the covenant that W will dig and raise from
the land an aggregate amoimt of not less than 1,000 tons nor

more than 2,000 tons of potter's clay in each year of the tenure.

There is not 1,000 tons of clay in the land. Is W discharged

from liability? Yes. His particular covenant fails because

of the condition subsequent implied that if there is no clay the

covenant is discharged.^ In March P and D enter into a written

contract, whereby P agrees to purchase for a certain price, and

D agrees to sell, 200 tons of Regent potatoes, grown on land

belonging to D, to be delivered in September and October. D
plants sufficient grotmd to ordinarily produce that crop, but

a disease attacks the potatoes and ruins nearly the whole crop.

Is D discharged? Yes. As he agrees to sell potatoes, grown

on his land, there is a condition subsequent implied that if

there is no crop he is discharged. But if the promise had been

general, to sell 200 tons of Regent potatoes, no condition would

be implied.* P and D enter into a contract by which D promises

to furnish the Wachtel Opera Troupe to sing on specified dates.

Wachtel himself, because of his fame, is the chief attraction.

Without him the troupe is worthless and no one else can fill

'Nolan -v. Whitney, 88 N. Y. 648.

'Thurnell v. Balbirnie, 2 Mees. & W. 786.

'Clifford V. Watts, L. R. 5 C. P. 577.

'Howell V. Coupland, 1 Q. B. Div. 258 ; Anderson v. May, 50 Minn.

280, 52 N. W. 530,
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his place. He is sick and unable to sing those nights, and D
does not furnish the troupe. Is D discharged? Yes. A con-

tract for personal services is subject to the implied condition

that the person to perform them shall be able to do so, and if

he dies or becomes disabled, the obligation is extinguished.^ P
contracts to work for D during a sawing season, but owing

to a cholera scare leaves D's employ, without his consent, before

the expiration of the term. This is sufficient excuse to dis-

charge P from liability, but any recovery on his part will have

to be quasi contractual.^ Illness will also excuse an agent from

performance and will thus discharge the contract of agency.

Death of an agent or a partner will discharge such contracts.

A partnership is also terminated by withdrawal of a partner,

alienation of a partner's interest, bankruptcy, etc.

§ 4. Discharge by Performance.

A unilateral contract is discharged by the promisor's per-

formance of his promise; a bilateral contract, by both

parties' performance of their promises. When one

party performs on his part the contract is discharged

as to him.

If one party to a bilateral contract has discharged his part

of the obligation, he is discharged from further liability, but

the contract is still in existence. Performance may relate to

independent or dependent promises. Hence, conditions pre-

cedent and concurrent have to be considered again in this

connection. But performance relates only to promissory con-

ditions express or implied, not to casual. Promissory condi-

tions may be waived so far as the question of the discharge of

the contract is concerned, but a cause of action for the breach

still survives. For this reason they are sometimes called war-
ranties, but they are not collateral undertakings, and, there-

fore, are not true warranties. If promissory conditions are

performed the contract is discharged, and no cause of action

for breach arises.

^Spalding v. Rosa, 71 N. Y. 40 ; Lacy v. Getman, 199 N. Y. 109, 23

N. E. 453.

"Lakeman v. Pollard, 43 Me. 463 ; cf . Dewey v. Alpena School Dist.

43 Mich. 480, 5 N. W. 646.
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§ 5. Performance of Promissory Conditions Precedent.

Performance of a promissory condition precedent, accord-
ing to a reasonable construction of its meaning, oper-
ates as a discharge as to the person under obligation
to perform it.

P covenants that his ship shall go on an intended voyage, for
D's covenant that, if the ship goes and returns, he will pay
P a certain sum. The ship makes the voyage and returns. P's

promise is an express promissory condition precedent, but per-

formance of it discharges P.^ An insurance company prom-
ises, in its policy, to indemnify K against loss by fire to a
certain amount, provided he will keep a complete set of books
showing purchases and sales, and a complete record of busi-

ness, together with an inventory, and keep the same in a fire-

proof safe at night and when the store is not open for busi-

ness, or in some secure place. Loss occurs from a conflagra-

tion, before which, except for his inventory, K removes to his

residence all of his books, consisting of ledger, cash book, day
book and inventory. The inventory is either lost or destroyed

in the safe. Can he recover from the company ? Yes. These
are promissory conditions, but they must have a reasonable

construction, giving them which, K is not bound to keep such

books as the most expert bookkeeper might, or in a safe that

is absolutely fireproof, and, with such construction^ K has ful-

filled the conditions.^ A life insurance company issues a policy

of insurance to W, upon her life, it being a condition precedent

that the statements in the application of W are true, as they

are warranted (i. e. made material representations) and made
a part of the policy. In the application W says she has no

brothers dead, when, as a fact, one brother in London, unknown
to her, has died four years prior. This is another promissory

condition, but it must have a reasonable construction, and, in

the absence of more express stipulation, this condition will be

interpreted to mean that so far as she knows she has no broth-

ers dead, not that brothers are not dead, and thus interpreted

she has performed her condition.'

'Constable v. Cloberie, Palm. 397.

TL^iverpool & L. & G. Ins. Co. v. Kearney, 180 U. S. 133.

=GIobe Mut. Life Ins. Ass'n v. Wagner, 188 111. 133, 58 N. E. 970.
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§ 6. Performance of Promissory Conditions
Concurrent.

Performance oi a promissory condition concurrent operates

as a discharge as to the person under obligation to

perform it, and mere readiness to perform is all that is

required of him to put the other party in default.

In order to discharge the obligation of paying a sum ot

money due, the obligor, or debtor, must pay the exact amount
due, in genuine money, at the time and place agreed, or pay

something accepted by the creditor as a. substitute. In the ab-

sence of agreement the presumption is that negotiable paper

of the debtor is taken only as a conditional discharge, and if

it is not paid the original debt may be enforced. If a creditor

accepts payment from a volunteer, in some jurisdictions, the

debtor may take advantage of it. If an instrument taken is

that of a third person, it is presumed payment. In case of a

number of debts owed to the same creditor, if a partial pay-

ment is made, with no directions from the debtor as to how it

shall be applied, the creditor may generally apply it as he

sees fit.

As applied to money demands, a tender or attempted per-

formance of payment by the debtor, or some one authorized

by him, to the creditor, or some one authorized by him, accord-

ing to the time, place and mode of payment prescribed in the

contract, if unconditional and kept good by readiness at all

times to pay on demand, while it does not discharge the debt,

yet it suspends the running of interest, precludes damages for

nonpayment and gives the debtor a right to costs in case of suit.

In an alternative promise, where one promises to do one of

several things, the right, within the time set by the contract,

to elect which shall be done, rests with the promisor, unless

the contract expressly or impliedly vests the right in the prom-
isee, in which case he must give timely notice of his election,

and an election of one alternative discharges the others.

The following are illustrations of performance of promissory
conditions concurrent: By an indenture ^P covenants to con-

vey to W certain land, pay $1,500 and give a note for $3,000
within forty-iive days, in consideration of W's covenant to

convey other land to P within forty-five days. Before the ex-

piration of the forty-five days W dies, but no administrator
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is appointed, until some time later. Within a reasonable time
after the administrator is appointed P tenders performance.
Is this sufficient? Yes. In implied concurreiit conditions

readiness to perform is all that is required and impossibility to

do this before discharges P from any breach.^ T and S enter

into a written contract, by which S agrees to engage and em-
ploy T, as its servant and representative salesman, for four

years and to remunerate him by a stipulated salary, and T
agrees to devote the whole of his time to S, etc. After the

expiration of a little over half of the time, S notifies T that

he will not be allowed to perform any more duties but will

be paid his wages,* as usual, in the future. Is this a breach

or performance? Performance. S is not under obligation

to find work for T, and so long as he is willing to pay wages
there is no breach. If T were working on commission the case

would be different.^ By a written contract, B agrees to sell

to F a cargo of maize as per bill of lading dated between the

15th of May and 30th of June, payments to be made in cash in

London in exchange for shipping documents. B offers to F a

cargo of one vessel but without shipping documents, so that F
is not obliged to accept it. Later, but within the time of per-

formance, B offers the cargo of another vessel, which F refuses

to accept, on the ground that he is not bound to accept it as

a substitute for the first cargo. Is tender of shipping docu-

ments waived? Yes. As the first ship is not a proper one B
is entitled to withdraw the tender and make another.' In a

written contract, P promises to sell certain real estate, of

which he is not the owner and to which he does not have the

ability to compel the owner to convey the title. P gets the

owner to offer the place to D on different terms, but D does

not accept these, and D also refuses to complete the contract

with P. Does P have a cause of action? No. There is a

concurrent condition which he must perform, and which he

cannot. This discharges D, unless he has waived perform-

ance ; but P cannot take advantage of any waiver, for he has no

claim on which damages can be predicted.*

*Pead V. Trull, 173 Mass. 450, 53 N. E. 901.

''Turner v. Sawdon [1901] 2 K. B. 653; Turner v. Goldsmith [1891]

1 Q. B. 544.

"Borrowraan v. Free, 4 Q. B. Div. 500.

'Gray v. Smith, 76 Fed. 525; Id. (C. C. A.) 83 Fed. 824,
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§ 7. Performance of Promissory Conditions : Subsequent.

What has been said in regard to discharge by performance

of promissory conditions precedent is equally applicable to

discharge by performance of promissory conditions subsequent.

It should be noted that such conditions must be expressed.

§ 8. Discharge by New Contract Rescinding.

Any contract, not under seal, may be discharged by another

contract rescinding it, though oral.

If the first contract is bilateral, and still executory, mutual

abandonment of their rights under it will be a sufficient con-

sideration for the contract of rescission ; but, if the contract is

unilateral, or bilateral executed on one side, a new consideration

will have to be found by one party. This rule does not apply

to a rescission under seal where the seal is effective ; and where
there is a document of title, by a surrender of it, an executed

gift may be made. Hence, it is seen, whether or not the result

is happy, that the doctrine of consideration, not only applies to

the formation of a valid contract but also to its discharge by
act of the parties ; but it has no application to the party who
has the election to avoid the obligation of a voidable contract.

Except in the case of contracts relating to land, the statute

of frauds does not apply to contracts of rescission. Rescission

by act of the court has been treated under "Remedies." ^

§ 9. Discharge by New Contract, Substituted.

A contract may be discharged by substituting for it a new
contract, either having none of the terms of the old
contract or having some of the old terms and some new,
or having a new party in place of one of the parties to
the old contract.

_
The first is a complete substitution ; the second, a modifica-

tion; the third, novation. An assignment does not discharge
a contract, for the same contract continues; but in novation

'Corners v. Holland, 2 Leon. 214; Flower's Case, Noy, 67; Lang-
den V. Stokes, Cro. C9r. 383 ; Edwards v. Weeks, g Mod, 359,
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there is a new contract which takes the place of the old, and
the party supplanted is discharged from all liability. If the

subject-matter is within the statute of frauds, the new as well

as the old contract will have to conform to its requirements.

If a contract is wholly executed it cannot be rescinded or have

another substituted for it. The parties may place themselves

in their original position, but it will not only take a new con-

tract to do so, but the fact that the contract accidentally deals

with the same subject-matter does not make it a rescission.

If a higher security is accepted for a lower, between the same

parties and upon the same debt, as a specialty for a simple con-

tract, the lower is presumed to be merged and extinguished

in the higher. D offers to guarantee the payment of goods P
may sell to K, up to 200 pounds, and P sells H goods of the

value of 190 pounds. Before any breach, a new contract is en-

tered into extending the time of credit for a. promise of a joint

note. This is a substituted contract, and discharges the old

contract.^ P, by a contract under seal, leases land to D, and

one of the covenants in the lease is that D will yield up the

premises at the end of the term, together with all improvements

erected thereon. D assigns the lease to H and P agrees with

H that if H will erect a greenhouse he may pull it down and

remove it at the expiration of the term. As the contract under

seal can be discharged only by an instrument of the same

nature, the second agreement is of no effect and will be no

defense to a suit for breach of covenant.^ By a bill of sale, in

the form of an indenture, P assigns to D a stock of goods, fix-

tures, etc., subject to a redemption in case P pays forty-two

pounds by twenty-five consecutive weekly payments. On the

day when the fourteenth payment becomes due, P asks D for a

week's time and D says he may have it. Is this a discharge

of his old obligation ? No. There is no consideration for the

new promise. Therefore, D may proceed on the old contract,

to seize the goods.^ W secures a judgment for $1,154 against

E and A, co-partners. Thereafter, in consideration of $100

paid by E, W releases E from all liability and indorses this on

the execution. A contends that this is a discharge of E, and,

therefore, discharges A as the other joint debtor. Is this a

^Taylor v. Hilary, 1 Cromp. M. & R. 741.

'West V. Blakeway, 3 Man. & G. 739.

'Williams V. Stern, 5 Q. B. Div. 409,
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valid discharge ? No. It is without consideration.^ B owes A
$200. In exchange for A's promise to discharge B, C promises

to pay B's debt to A. This is a discharge of the first contract

between B and A by the new contract between C and A.^

ID. Discharge by Cancellation and Surrender.

Contracts under seal, bills and notes, insurance policies and
any other purely formal obligations, may be discharged

by cancellation and surrender.

This is so because the document is not merely evidence of

the obligation but is regarded as the obligation, and when the

physical document is destroyed the obligation ceases. So,

though a voluntary cancellation of any writing may not amount
to rescission, yet, if it is the party's only legal evidence, it may
prevent any suit. Z signs a bond, agreeing to pay A the in-

terest on $1,500 during the latter's lifetime. A dies and. his

executor and heir sues on the bond. A indorses on the bond
that after his decease it shall be of no effect. Does this release

it? No. There must be either a complete contract to rescind

or a delivery. A, in his lifetime, delivers the bond to H, with

directions to burn it, but H neglects to do this. Is the bond
cancelled? Yes.^ M holds a promissory note against P, but

transfers the possession of it to him, without condition, in-

tending it as a gift inter vivos. P subsequently returns it to

M, but without an intent to revest the title. Is the note can-

celed ? Yes. A gift of a note inter vivos or causa mortis may
also be accomplished by destruction of the note animus
donandi}

'Weber v. Couch, 134 Mass. 26.

''Roe V. Haugh, 13 Mod. 133 ; Trudeau v. Poutre, 165 Mass. 81, 43

N. E. 508.

'Albert's Ex'rs v. Ziegler's Ex'rs, 39 Pa. 50. See Cross v. Powel,
Cro. Eliz. 483.

*Marston v. Marston, 64 N. H. 146, 5 Atl. 713 ; Darland v. Taylor,

52 Iowa, 503, 3 N. W, 510.
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§ II. Discharge by Alteration.

A contract embodied in a document is discharged by an
intentional, material alteration, by addition or erasure

by a party to the instrument or his agent, without the

consent of the other party.

Of course, this rule applies only to executory contracts, for,

if the obligation is already terminated by performance or any
other discharge, there is nothing left to discharge by alteration.

Aside from commercial paper, the loss of a written instrument

only affects the rights of the parties, as it may occasion difficulty

of proof, but if commercial paper indorsed in blank is lost

before maturity, the owner loses his rights unless he offers

indemnity to the party primarily liable. A signs a note and
delivers it to B, who adds the words "with interest," or

changes the amount payable, or inserts a name. Is the note

discharged? Yes.^ D signs a written guaranty which, while

it is in P's hands, without D's consent is altered by P by the

addition of two seals, one after D's name and one after another

party's. Is the obligation discharged? Yes. It is the duty

of P to preserve the instrument in its original state. The addi-

tion of the seals gives a different legal character to the writing.^

§ 12. Discharge by Breach.

A contract is discharged, and thereby one party is excused

from further performance, by breach on the part of the

other party, either by repudiation, prevention, or failure

of performance of a promissory condition, precedent,

concurrent, or subsequent. A breach of independent

promises, absolute, divisible, or subsidiary, does not dis-

charge the contract.

By this wrongful act the contractual tie is loosed, and the

parties are wholly freed from the antecedent rights under the

contract, and henceforth all that remain are the remedial rights

to exoneration and to damages for breach and for benefits, to

which the party injured becomes at once entitled. So far as

•Pigot's Case, 11 Coke, 26 b ; Meyer v. Huneke, 55 N. Y. 412.

^Davidson v. Cooper, 13 Mees. & W. 343.
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the discharge for breach of an implied condition is concerned,

there is to be noted a distinction between breaches in limine,

or before any part of the condition is performed, and breaches

after part performance. The former discharge the contract if

material, while the latter discharge it only when they go to the

essence of the contract. Discharge of contracts by the happen-

ing, or the not happening, of casual conditions precedent and

subsequent, as well as the remedial rights for the breach of

promissory conditions, have already been discussed, and the

circumstance that the discharge is brought about by the

wrongful act of a party adds no new element, so far as the dis-

charge of the contract is concerned. Independent promises

may be absolute where the performance of one promise is not

made to depend on the other ; divisible, where a contract in one

instrument is severable into distinct and independent contracts

;

subsidiary, where one undertaking of a party in a contract is

not vital to the existence of the contract; but a breach of

none of these independent promises will discharge the other

party from his promise. D agrees to sell and deliver, in one
month, a quantity of corn, and P agrees to pay therefor a cer-

tain price. Can P sue D for breach in not delivering the corn

without showing readiness to pay? No. Where two con-

current acts are to be done the party who sues the other for

nonperformance must aver that he has performed, or is ready

to perform, his part.^ D and S enter into an agreement, accord-

ing to which D agrees to convey to S title to a certain farm
on a certain day in the future, and S agrees to pay therefor in

cash and a conveyance of the title to another farm, the timber
on the respective places to be valued by appraisers. D cuts

the timber on his place, and S then refuses to go on with the

contract. Is S guilty of breach ? No. It is a condition subse-

quent implied that S shall not cut off the timber growing on
the estate to be conveyed and thus change its character. S
is discharged from further liability. The only breach is D's

own. If loss is caused by accident it falls on the buyer or

mortgagor, rather than seller or mortgagee.'' In writing, C
agrees to sell H a tract of land, and H agrees to pay therefor

$700 in three certain installments, the deed to be executed at

'Morton v. Lamb, 7 Term R. 125.

'St. Albans v. Shore, 1 H. Bl. 270.
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the completing of the last payment. H pays the first two in-

stallments. C does not tender any conveyance of the land. Is

there a breach by H? No. Th«'. promises to pay the first

two installments are independent :ind absolute, but the promise
to pay the last is dependent upon the execution of a deed, and
a tender is necessary.^ P promises to manufacture for D cer-

tain portions of a patented machine upon bills for parts de-

livered being settled promptly, in order to prevent too large

an amount of money being tied up in the work. A bill for $90
is not paid promptly, when about $700 is already due, and P
refuses to do any more work. Is this failure by D a breach of

contract? Yes. Under the circumstances of this case it is

apparent that failure in prompt payment of a small item is a

breach which goes to the whole of the contract, and it there-

fore discharges P from further performance and also gives

him a cause of action against D. This is a promissory condi-

tion subsequent.^ P promises to ship D 667 tons of a certain

kind of iron, in June, July, August and September, about one-

fourth each month. In June, instead of shipping about 100

tons, P ships only about twenty tons and is not ready to deliver

the quantity specified to be delivered in June. D refuses to

accept the twenty tons. Is D guilty of breach? No. P is

guilty of a breach in not performing his promise according to

its terms and that discharges D. P begins with a breach.

Possibly, if in this case D should agree to furnish the ship

and fail to do so during the first month, it would not amount

to a breach of the whole contract, but P would be obliged to

supply the other installments, as it would not go to the essence

of the contract.^ W agrees to buy of N, and N agrees to sell

5,000 tons of T iron rails, at forty-five dollars a ton, to be

shipped from a European port at the rate of 1,000 tons a month,

beginning in February, the whole contract to be shipped before

August. N ships 400 tons in February and W pays therefor,

in ignorance thiat no more has been shipped. In March, N
ships 885 tons, and W refuses to go on with the contract. Is

N guilty of breach ? Yes, and this breach discharges W from

'Kane v. Hood, 30 Mass. (13 Pick.) 281.

'National Mach. & Tool Co. v. Standard Shoe Mach. Co., 181 Mass.

275, 63 N. E. 900.

'Hoare v. Rennie, 5 Hurl. & N. 19. But see Simpson, v. Crippin, L.

R. 8 Q. B. 14.
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further obligation. A condition that shipment shall be at the

rate of i,ooo tons a month is not performed by shipping 400 or

885. There is no waiver of this condition by keeping of 400,

as W does not know the condition is broken.^ R, of Illinois,

agrees to sell M, of Pennsylvania, six carloads of corn at a

certain price per bushel, to be delivered at a town in Penn-

sylvania, payments to be made when deliveries are made. One
car arrives and also two drafts. M pays for the first draft.

Another car arrives and M refuses to pay until the remaining

cars arrive. R then notifies M that he rescinds the contract.

Is either M or R guilty of breach? If M refuses to pay with-

out sufficient reason and none appears, he is guilty of breach,

and that authorizes R to rescind.^ By a sealed contract, D
agrees to erect a three-story business house, according to plans

and specifications, by January ist, 1869, P to pay therefor in

installments as the work progresses. In 1868 D has the build-

ing completed, when it falls, and in 1869 he has it almost com-
pleted again, when it falls, on account of the improper drain-

age of the subsoil, and then D refuses to go on with his con-

tract. Is he liable for breach ? Yes. The act is in itself possi-

ble and D must perform ; but, if the performance is made im-

possible by the act or fault of the other party, that will excuse

the promisor.' T apprentices his son to E, by an agreement
in which the son undertakes to serve E for five years in his

trades of auctioneer, appraiser and corn factor, to learn his art,

and E agrees to teach him. E stops being a corn factor. The
son leaves his work. Is T discharged from his promise by E's

failure to continue the business of corn factor ? Yes. That E
shall follow his trade is a condition precedent to T's obligation

that the apprentice shall serve.* P agrees to sell D, and D
agrees to buy, at a specified price, a certain quantity of wool,

to be shipped from Odessa to either Liverpool, Hull, or Lon-
don, the name of the vessels to be declared as soon as the

wools are shipped. The parties contract with the knowledge
that D intends to resell, but P does not notify D of the names

'Norrington v. Wright, 115 U. S. 188.

"Rugg V. Moore, 110 Pa. 236, 1 Atl. 320.

"Stees V. Leonard, 20 Minn. 494 (Gil. 448) ; Butterfield v. Byron,
153 Mass. 517, 27 N. E. 667.

*ElIen V. Topp, 6 Exch. 424.
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of the vessels as soon as the wool is shipped. Is this a condition

precedent, the breach of which by P discharges D? Yes. It is

a condition inferred from the words used and the conduct of

parties.^

§ 13. Discharge of Remedial Rights of Contracts and
Quasi Contracts.

The remedial rights of contract or quasi contract may be

discharged by consent of the parties or by operation

of law.

§ 14. Discharge by Release.

A contractual remedy may be waived by a release under

seal, executed by the injured party.

D is indebted to P and T and is unable to satisfy his debts,

but it seems best to the creditors to allow D to carry on his

business under the direction of T for five years, and the par-

ties enter into a contract, under seal, to this effect, and P and

T covenant not to molest or interfere with D during that time,

and provide that if they do D shall be released from all de-

mands. In spite of the contract P sues D, within the five

years. Is the contract a release which bars the action? Yes.

This covenant inures as a release.^

§ 15. Discharge by Accord and Satisfaction.

An existing contractual remedial right is discharged upon

the satisfaction of an accord, or at once upon making

the contract, if it is the intention of the parties to take

the accord in satisfaction. An accord is a bilateral

agreement where one party proposes to give and the

^Graves v. Legg, 9 Exch. 709.

^Gibbons v. Vouillon, 8 C. B. 483.
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other promises to accept a satisfaction in lieu of an
existing remedial right.

This is the doctrine of accord and satisfaction. The reason

why it is ordinarily said that accord (though in the form of a

complete contract), without satisfaction, does not discharge

the right of action is that the expression arose in connection

with the discharge of tort actions before the origin of the

bilateral contract, and it has persisted down to the present time.

But a part payment, with nothing more, cannot be a good

accord and satisfaction because there is no consideration for

the promise of the creditor to forego. An accord may be de-

fined as a bilateral contract by which a proposed satisfaction

is offered and accepted. P sues D on two promissory notes,

one for 140 pounds, the other for 200 pounds, and D pleads

that after the notes become due it is agreed between P and

D and B that B shall pay P 200 pounds by quarterly payments

of six pounds, the causes of action of P to be suspended so

long as B shall continue to make his payments. In spite of this

P sues D, though B does not fail in making the quarterly pay-

ments. Is this a good accord and satisfaction ? No, Constru-

ing the agreement according to the general intent of the par-

ties, as learned therefrom, it means that P shall forbear suing

until the quarterly payments cease. This does not suspend the

right of action, in the meantime, but simply subjects P to an

action for damages for breach of his agreement.^ B covenants

to repair a house for E, and is guilty of breach of covenant. E
sues B and the latter pleads accord and satisfaction. Is this

a good plea? Yes. It is not a discharge of the specialty but

of the remedy for the breach of the specialty, and is therefore

good even at the common law.^ Creditors, pursuant to statu-

tory authority, resolve that a certain composition shall be

taken in satisfaction of debts due them from their debtor. Can

a creditor thereafter sue the debtor for the whole debt before

default is made in payment of the composition? No. If a

promise by the debtor is accepted as satisfaction by the cred-

itors, it is a dischargee, but, if they agree to accept a composi-

'Ford V. Beach, 11 Q. B. 853; Hunt v. Brown, 146 Mass. 853, 15

N. E. 587.

'Blake's Case, 6 Coke, 43 b.
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tion, the debtor is not discharged unless he pays.^ After a suit

has been instituted against him by P, D agrees to give, and
does execute a note for thirty dollars and agrees to pay certain

costs, in settlement, and P gives D a receipt in full. Does this

amount to a discharge of the old cause of action ? Yes. This
is an accord which operates at once as a discharge, as that

clearly appears to have been the intention of the parties.^ P
obtains a judgment against D, for $4,334 and agrees to accept,

in settlement thereof if paid within one year, $3,000 in cash
and an assignment of a patent right, or $1,000 merchandise
and the patent right estimated at $1,000. D elects the second
alternative and does everything but transfer the patent right,

the assignment of which P refuses when tendered. Can P
collect the balance of the judgment? Yes. This is merely an
accord, and the intention of the parties is not to take it as a

satisfaction of the judgment.* D owes P a large sum of money
and sends him a check for less than the amount due with a

receipt that this sum is accepted in full satisfaction, to be

signed by P. P refuses to sign the receipt but keeps the check.

Is this an accord and satisfaction? This is a question of fact,

but the fact seems to be that P has not accepted the check in

full satisfaction.* P and D are in dispute over a claim, D as-

serting that he owes eight dollars and forty-eight cents and P
that he owes fifty-eight dollars and forty-eight cents. D sends

to P a check for eight dollars and forty-eight cents, with these

words on the back of it : "Good only if indorsed in full of all

demands to date against D." P crosses this out, without D's

knowledge, and draws the money. Is this an accord and satis-

faction ? Yes. Payment of a less sum than is due, on an undis-

puted claim, does not bar a recovery for the balance ; but here

there is a disputed claim, and the offer of settlement has been

accepted.' P, a driver, employed by the Adams Express Co., is

injured while transferring goods from a wagon to a freight

car, and sues the Peimsylvania Railroad Co. This company

^Slater v. Jones, L. R. 8 Exch. 186; Good v. Cheesman, 2 Barn &
Adol. 328 ; In re Hatton, 7 Ch. App. 723.

''Babcock v. Hawkins, 23 Vt. 561. See Case v. Barber, T. Raym.

450; Allen v. Harris, 1 Ld. Raym. 122.

'Kromer v. Heim, 75 N. Y. 574.

*Day V. McLea, 22 Q. B. Div. 610.

"Hull V. Johnson, 22 R. I. 66, 46 Atl. 182.
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pleads an accord and satis faccion, in that the express company
is bound to see it harmleai, and in consideration of payment
to P of wages, during a period of incapacity, P agrees to

accept the same in full satisfaction. Both in England and
America the late cases support a satisfaction moving from a

third person.^

§ i6. Discharge by Arbitration and Award.

A remedy ex contracto is discharged by arbitration and
award if a claim is submitted to arbitration by lawful

agreement of the parties and the arbitrators make an
award, which substitutes a new debt for the original.

Whether the award substitutes a new debt or merely

fixes the amount due, if the award is performed, all

remedial rights are discharged.

P sues D for payment for hops delivered, and D pleads that

the matter has been submitted to J for arbitration by a certain

day, and that before that day J has made an award that each

party, or his executors and administrators, give the other a gen-

eral release. Does this award bar the original remedy on the

contract? No. As the arbitrator has awarded nothing in sat-

isfaction, it creates no new duty.^ In an action of indebitatus

assumpsit by P for tolls D pleads that, differences as to the

claim having arisen, they mutually submitted them to arbitra-

tion and promised to abide by the award, and the umpire
awarded that D should pay P thirteen pounds, but does not

allege payment of the award. Is the award alone a bar? No.
Had the award varied the nature and character of the original

demand, it would be, but as the money payable under the award
is nothing but the original debt ascertained in amount, it is

not ; but if properly pleaded, it would be a bar to the recovery

of anything over thirteen pounds.' P and D submit various

claims, over which they are in dispute, to arbitrators. The
latter pass on some of the items and announce their determina-

"Jackson v. Pennsylvania R. Co., 66 N. J. Law, 319, 49 Atl. 730.

Treeman v. Bernard, 1 Ld. Raym. 247.

'Allen V. Milner, 2 Cromp. & J. 47 ; Commings v. Heard, L. R. 4 Q.
B. 669; Williams v. London Commercial Exch. Co., 10 Exch. 569.
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tion to the parties, but before passing on the other items, and
before the award is signed, D delivers to the arbitrators a
paper revoking their authority to proceed. Is the power created
by the submission revoked? Yes. It may be revoked any
time before the award. The first announcement is not an
award, because it does not decide all of the matters submitted.^

P and G make a general submission to arbitration of all mat-
ters in dispute between them and an award is rendered. A
claim which P has against D, for attaching his cow, in a suit by
G against P, P does not submit to arbitration. Is the award
a bar? No. D is not a party to the award.^

§ 17. Discharge by Judgment.

Contract remedisd rights are discharged by a judgment on
the merits for or against the party. If in his favor, a

quasi contract is created thereby and a remedy in quasi

contract arises. If against him the principle res adjudi-

cata applies and there can be maintained no other suit

involving the same subject-matter.

When the suit results favorably, the judgment is called a

contract of record and is the highest form of security. The
old right of action for breach is merged in the judgment. The
foundation of the principle res adjudicata is the prevention of

the vexation of litigants and the giving necessary sanctity to

the formal actions of the court.^

§ 18. Discharge by Bankruptcy.

A discharge in bankruptcy effects a statutory release from

liability on contracts or quasi contracts.

This is a bar to the remedy not to the obligation of a con-

tract and it is established by law for the benefit of the individ-

'Boston & L. R. Corp. v. Nashua & L. R. Corp., 139 Mass. 463, 31

N. E. 751.

"Robinson v. Hawkins, 38 Vt. 693.

'Higgens' Case, 6 Coke, 44b ; Runnamaker v. Cordray, 54 111. 303

;

Bagon v. Reich, 121 Mich. 480, 80 N, W, 278,
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ual debtor, and it may be waived by him by a new promise to

pay his debt. This promise is required by some jurisdictions

to be in writing.^

§ 19. Discharge by Statute of Limitations.

Statutes generally bar the remedy for breach of contracts,

or on quasi contracts, after the lapse of a prescribed

period from the time the cause of action accrues.

This bar is also for the benefit of the individual debtor, and
may be waived by any act or promise recognizing his former

promise as binding as a part payment or acknowledgment,

though in some jurisdictions this acknowledgment must be in

writing. In like manner a person who has the right to avoid

a voidable contract may waive the privilege and thereby g;ive

the other party a complete remedial right.^

§ 20. Discharge by Change in Law.

The states may not pajs any law impairing the obligation of

a true contract, express or inferred, but so long as it is

as efficacious as before, the remedy may be changed by
the legislature unless the parties have specifically con-

tracted for certain existing remedies. This inhibition

does not apply to the United States.

Marriage, as a status, may be dissolved by divorce, and
quasi contracts are not protected at all. Among the changes
of remedy permitted are the following: Changing the statute

of limitations
;
giving an additional remedy ; repealing the right

to a new trial as a matter of course, or providing for notice;

and changing the rules of evidence; but not dianging the

amount of damages, or exemptions from levy and execution,

or priority of liens.^

^Reed v. Pierce, 36 Me. 455.

^Manchester v. Braedner, 107 N. Y. 346, 14 N. E. 405 ; Allen v. Col-

lier, 70 Mo. 138; Jones v. Jones, 18 Ala. 248.

'Sturges V. Crowninshield, 17 U. S. (4 Wheat.) 123; Walker v.

Whitehead, 83 U. S. (16 Wall.) 314,
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WARRANTY DEED.

This Indenture, made the day of in the

year one thousand nine hundred and
,

Between of county of

, and state of , of the first part,

and of county of ,

and state of , of the second part,

WITNESSETH, That the said party of the first part, in consideration

of the sum of ($ ), lawful

money of the United States, paid by the party of the second part,

does hereby grant and release unto the said party of the second

part, his heirs and assigns forever.

All that tract or parcel of land, situate in the

county of and state of , known as

, and bounded and described as follows, viz. :

1

Together with the appurtenances, and all the estate and rights of

the said party of the first part in and to said premises. To have and to

hold the above granted premises unto the said party of the second

part, his heirs and assigns forever.

And the said , party of the first part,

does covenant with the said party of the second part as follows:

That he is seized of the said premises in fee simple, and has a good

right to convey the same; that the said premises are free from all

incumbrances; that the said second party shall quietly enjoy the said

premises; that he will execute such further assurance of title as shall

be necessary; and that he will forever warrant the title to said

premises.

In witness whereof, the said party of the first part has hereunto

set his hand and seal the day and year first above written.

[seal]

In Presence of

}
37S
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State of "1

County of
J

On this day of in the year one thousand

nine hundred and before me, the subscriber, personally

appeared , to me personally known to be the same

person described in and who executed the foregoing instrument, and he

acknowledged to me that he executed the same as his free act and

deed.

(Notary's

Seal) Notary Public for County,

(VIRGINIA FORM OF DEED.)

"This deed made the day of , in the year
,

between (here insert names of parties), witnesseth: that in considera-

tion of (here state the consideration), the said

doth (or do) grant unto the said all, etc. (Here de-

scribe the property, and insert covenants and any other provisions).

Witness the following signature and seal (or signatures and seals)."

LEASE.

This lease, made this day of , one thousand
nine hundred and , between of county

of , and state of , of the first part, and

, of the said and county, of the

second part,

WITNESSETH, That in consideration of the rents and covenants

hereinafter expressed, the said party of the first part has demised and
leased, and does hereby demise and lease to the said party of the

second part (his heirs and assigns), all that certain piece, parcel, or

tract of land situate, lying, and being in the

aforesaid, known as (here give description of farm), containing

acres, with the
.
privileges and appurtenances and buildings,

for and during the term of , from the day of

, 191— , which term will end on day of

, 191__. And the said party of the second part cove-

nanis that he will pay to the party of the first part for the use of said

premises, the (here insert monthly or yearly, etc.) rent of

Dollars ($ ) ; (here may also be inserted such covenants as

to pay taxes, to insure, not to assign or sublet, to reside on the prem-
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ises, to carry on the farm after a certain mode, etc.), and that at the
expiration of such term he will surrender up said premises to the party
of the first part in as good condition as now, reasonable wear and
damage by the elements excepted.

The party of the first part covenants to (here insert such cove-
nants as to repair in case buildings are destroyed by fire, to renew,
etc.), that in case the buildings on the said demised premises are de-
stroyed without any fault or neglect on the part of said second party,
or his servants or employees, or become untenantable, then the liability

of said second party for rent (here insert, shall cease, or other provi-
sion) .

Witness the hands and seals of the said parties the day and year
first above written.

[seal]

[seal]

In Presence of
)

REAL ESTATE MORTGAGE.

This indenture, made this day of , A. D. 191__,

between of , of the first part, and
of the same place, of the second part, witnesseth

:

That, in consideration of the sura of dollars ($ )

paid by the said second party, the said party of the first part, does grant,

bargain, sell, and convey unto the said party of the second part and to

his heirs and assigns forever, all (here give description of premises),

together with the hereditaments and appurtenances thereunto belonging,

or in any wise appertaining.

This conveyance is intended as a mortgage, to secure the payment

of the sum of dollars, in from the day of the

date of these presents, with interest, according to the condi-

tions of a certain bond (or note), bearing even date herewith, executed

by the said party of the first part to the said party of the second part;

and if such payment be made, then these presents shall be void and

the estate hereby granted shall cease.

But in case default shall be made in the payment of the principal

(or interest), as above provided, then the party of the second part, his

executors, administrators, or assigns, are hereby empowered to sell the

premises above described in the manner prescribed by law; to retain

said principal and interest, together with the costs of making the sale

out of the money arising from such sale; and to pay the overplus, if

any, to the party of the first part, his heirs or assigns.
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In witness whereof, the said party of the first part has hereunto set

his hand and seal the day and year first above written.

[seal]

In Presence of

}
State of "I

County of

On this day of , A. D. 191—, before me, the

subscriber, personally appeared , to me personally

known to be the same person described in and who executed the fore-

going instrument, and he acknowledged to me that he executed the

same as his free act and deed.

(Notary's

Seal.) Notary Public, County,

DISCHARGE OF MORTGAGE.

State of —
County of

ss.

I, of county of , and state

of , do hereby certify that a certain indenture of mortgage

bearing date the day of A. D. 191 , executed by

to , and recorded in the office of

of the county of state of in book

of mortgages, page , on the day of

, A. D. 191 , at o'clock M. (and in case

mortgage has been assigned insert, which said mortgage was duly

assigned to me by the said , mortgagee above named,

by assignment dated , and recorded in, etc.) has been

paid and is hereby discharged, together with the bond (or note) secured

thereby.

Dated the day of , 191-_.

_- [seal]

(Acknowledgment as in case of mortgage.)

POWER OF ATTORNEY.

Know all men by these presents : That I,

of county of , and state of , do hereby
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make, constitute, and appoint of

my true and lawful attorney, for me and in my name and stead, to

(here insert subject-matter of the power as, to grant, bargain and sell

such lands as I may be entitled to or interested in, situate in

, etc.) ; giving and granting unto my said attorney full

power and authority to do and perform all the necessary acts in the

execution and prosecution of the aforesaid business, and in as full

and ample a manner, as I might do if I were personally present.

In witness whereof I have hereunto set my hand and seal the

day of , 191

[seal]

In Presence of

}
(Acknowledgment as in case of mortgage.)

CHATTEL MORTGAGE.

Know all men by these presents : That I,
,

of in the county of , and state of ,

am justly indebted unto of the same place, in the

sum of dollars, on account, to be paid on the

day of , with interest from this date.

Now therefore, in consideration of , and in order

to secure the payment of , as aforesaid, I do hereby sell, assign,

transfer, and set over unto the said , his executors,

administrators, or assigns, the chattels mentioned in the schedule hereto

annexed, and now at in aforesaid.

Provided, however, that if the said debt and interest be paid, as

above specified, this sale and transfer shall be void: and this transfer

is also subject to the following conditions:

The chattels hereby sold and transferred are to remain in my
possession until default be made in the payment of the debt and interest

aforesaid, or some part thereof; but in case of a sale or disposal, or

an attempt to sell or dispose of the same, or a removal of or attempt

to remove the same from said aforesaid, the said

may take the said chattels, or any part thereof,

into his own possession.

Upon taking said chattels, or any part thereof, into his possession,

either in case of default or as otherwise provided above, the said

shall sell the same at public (or private) sale; and

after satisfying the aforesaid debt and interest thereon, and all neces-
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sary and reasonable costs and expenses incurred by him, out of the

proceeds of such sale, he shall return the surplus to me or my legal

representatives.

In witness whereof I have hereunto set my hand (and seal), this

day of , 191—.

[seal]

In Presence of

I
(Acknowledgment as in Real Estate Mortgage.)

CONTRACT.

This agreement, made this day of , 191—,

between of , of the first part, and

of of the second part, witnesseth: That the said

agrees to sell and deliver to the said one thousand

head of Lincoln sheep on or before at $5 a head,

and in consideration therefor the said agrees to pay

the above price on , 191—.

Signed at , this day of , 191—.

BILL OF SALE.

Know all men by these presents : That, in consideration of

, the receipt of which is hereby acknowledged (or in

consideration of the promise of to pay on

), I do hereby grant, sell, transfer, and deliver unto

, his executors, administrators, and assigns, the following

chattels, viz.: (here describe chattels). To have and to hold the same
forever. And I do covenant with the said that I am
the lawful owner of the said chattels; that they are free from all in-

cumbrances ; that I have good right to sell the same as aforesaid ; and
that I will warrant and defend the same against all lawful claims and
demands of all persons whomsoever.

In witness whereof I have hereunto set my hand (and seal) the

. day of in the year 191—.

[seal]

In Presence of
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PROMISSORY NOTE.

$800.00 Minneapolis, Minn., January 1, 191

Four months after date (or on demand, etc.) I promise to pay to

the order of

Eight Hundred Dollars

at (Note may be drawn payable anywhere) value received.

(maker)

No. Due

BILL OF EXCHANGE.

$1,100.00 Minneapolis, Minn., January 1st, 191__.

Two months after date pay to the order of

Eleven Hundred Dollars

value received and charge the same to the account of

To (drawee) (drawer)

ARTICLES OF PARTNERSHIP.

This agreement, made this day of , 191 , between

and , both of , witnesseth:

The said parties agree to associate themselves as co-partners for

from this date, in the business of ,

under the firm name and style of

For the purpose of conducting the above named business,

has at this date invested dollars as capital

stock, and has paid in the like sum of dollars,

both of which amounts are to be expended and used in common, for

the mutual advantage of the parties hereto in the management of their

business.

(Next insert provisions in regard to keeping book accounts wherein

each partner shall enter and record, or cause to be entered and re-

corded, full mention of all moneys received and expended, etc., if

desired )

It is further agreed that once a year, or oftener should either

partner desire, a full, just and accurate exhibit shall be made to each

other, or to their legal representatives, of the losses, and profits made

by such copartnership. And after such an exhibit is made, the surplus

profit, if such there be, resulting from the business, shall be divided be-

tween the subscribing partners, share and share alike.

(Next insert provision for final account in case of dissolution in

case of death, etc.)
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It is also agreed that in case of a misunderstanding arising with

the parties hereto which cannot be settled between themselves, such

difference of opinion shall be settled by arbitration, upon the following

conditions, to wit: Each party shall choose one arbitrator, which two

shall select a third, and the three thus chosen shall determine the merits

of the case and arrange the basis of settlement, as a condition pre-

cedent to an action at law or in equity.

In witness whereof, the undersigned hereto set their hands the

day and year first above written.

In Presence of

}

NOTICE OF DISSOLUTION.

The partnership heretofore existing under the name of

is this day of , 191__, dissolved by mutual

consent.

WILL.

I, , of in the county of

and state of , being of sound

mind and memory and considering the uncertainty of life, do therefore

make, ordain, publish, and declare this to be my last will and testa-

ment, as follows

:

First, I order and direct that my executor hereinafter named, pay

off all my just debts and funeral expenses as soon after my decease

as conveniently may be.

Second, After the payment of said debts and expenses, I give and

devise (here insert provisions in regard to disposition of real estate).

Third, I give and bequeath (here insert provisions in regard to

disposition of personal property).

Fourth, (if different bequests, or devises, are made, it may be

necessary to designate each separately).

Fifth, (or sixth, or whatever number is next), I ^ve, devise and

bequeath all the rest and residue of my estate, both real and personal,

to (for example: To my wife so long as she

shall remain unmarried, but upon her decease or marriage, the remainder
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thereof I give, devise, and bequeath to my said children and their

heirs forever, to be divided in equal shares between them).

Lastly, I appoint to be executor of this my
last will and testament, hereby revoking all former wills by me made.

In testimony whereof I have hereunto subscribed my name and

affixed my seal, the day of in the year of our Lord
one thousand nine hundred and

[seal]

This instrument was, on the day of the date thereof, signed, pub-

lished, and declared by the said testator to be

his last will and testament in our presence, who, at his request, have

subscribed our names thereto as witnesses, in his presence and in the

presence of each other.

residing at

residing at
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1. D's engine sets on fire a hay stack, and sparks are blown by
the wind from this hay stack to P's dwelling house, five hundred feet

distant; fire is communicated to the house, and in his efforts to extin-

guish the same, but without negligence on his part, P receives per-

sonal injuries. Is D under legal liabiHty to P? If so, what is the

tort? Give reason for answer.

2. P and D, being in an altercation, D steps into his office and
brings out a gun which he aims at P in a threatening manner at a

distance of three or four rods. The gun is not loaded, but P does not

know this fact. Is D guilty of any tort? If so, what tort? If not,

why not?

3. D watches P through detectives, for two weeks, and P is urged

by them to confess that he is guilty of a crime, and he is treated in such

a manner as to show that, if necessary, force will be used to detain

him. Does this constitute a tort? Why?
4. Will the institution of a civil action ever amount to malicious

prosecution? If so, give example. What are the essential elements of

malicious prosecution?

5. D charges P with pulling the boots off from a certain dead

man, and appropriating them to himself. The charge is made directly

to P in his dwelling house, but no other persons are present or over-

hear the conversation. What, if any, tort is D guilty of? Why? If

overheard by another, is there a tort? Give reason for answer.

6. A, who is employed by B as driver for his milk wagon during

the week, went to his master's stable on Sunday, and took therefrom

the master's horse and carriage. While driving the same, he negli-

gently runs over and injures C. C brings action against B. Can he

recover? Why?
7. X permitted his son, Y, to go to a children's party at the house

of A at a time when Y had a contagious disease. A's child and ten

others were seized with the disease in consequence of this exposure.

Can X, or Y, be compelled to respond in damages, and, if so, to whom?

8. A, who was intoxicated, was lying in the highway. X, the

driver of an ice-cart, was reading a newspaper as his horses walked

along. The wheels of the cart passed over one of A's legs. Can A
recover damages of X?

9. X wrote to A an abusive letter, which reflected upon A's char-

acter, and to B a letter, which, though reflecting upon his character,

was written with the honest purpose of redressing a grievance of the

387
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writer. By mistake, each letter was put into the envelope intended for

the other. Actions for libel are brought against X by A and B. Are

the actions well founded?

10. A, a railroad station-master and telegraph operator, hearing

of the escape of a lunatic, whose name he thinks is X, on a train just

departed, wires B, the operator at the next station : "Look out for X,

an escaped lunatic, on train No. 15." On the arrival of the train, B
causes X to be detained, but X turns out not to be the escaped lunatic.

Does X have a cause of action against A or B?
11. A father tells counsel that he negligently permitted his two

year-old child to go out alone in the street, where the child was run

over by an electric car and lost an arm, and asks if there is any right

of recovery against the street-car company. What answer would you

give?

13. Defendant employed Plaintiff as a driver of a team for De-

fendant. The Defendant let a truck and team to X and directed Plain-

tiff to drive the team. X built upon the truck a superstructure of seats

to be used in a street parade. During the parade this superstructure

broke and injured the Plaintiff. (1) Is Defendant liable to Plaintiff?

(2) Would X be?

13. A farmer dies seized of 160 acres of land on which he lives.

He is survived by a widow, two sons, a daughter, and 3 grandchildren,

issue of a deceased daughter. The deceased daughter also left a sur-

viving husband. How does the land descend? Suppose the farmer

left a will giving all the land to his wife for life, remainder to one of

the sons in fee : the widow renounces the provision for her in the will

;

how does the land descend?

14. A, the owner of Lot 1, built a house upon it so near the line

that the eaves overhung Lot 3 and dripped rainwater upon the latter

lot. A was not aware of this fact. It remained in that state 20 years,

when B, wishing to build upon Lot 3, requested A to remove the eave,

and upon his failure to do so, sawed it off. A sues B for damage. Ex-
plain the rights of both parties.

15. A owned a farm on which was 35 acres of marsh. By digging

a drain 100 rods long through his own land toward the east he could

have drained the water along a natural depression into a swamp on the

land of B, the effect of which would be to enlarge the latter swamp and

damage 20 acres of B's land. By cutting a ditch 15 rods long through a

low hillock toward the west, he could have drained the water into C's

field, turning 10 acres of tillable land into a swamp. He chose the lat-

ter, and C sues him for damages. Explain rights of both parties.

16. If a lessee under a lease for years assigns his term, and the

landlord consents to the assignment and accepts rent from the assignee,

what rights if any has the landlord against the assignor in case the

assignee becomes insolvent?
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17. A died, leaving by will certain lands to his wife for her life,

at her death to his two sisters, Mary and Jane, for their lives and the

life of the survivor of them; remainder to testator's brother, William.

At the death of A's widow, Mary and Jane took possession; Mary died;

then William claimed one-half, but Jane claimed it all, for her life.

Which is right? Why?
18. The owner of land sold and conveyed it by warranty deed

to A for valuable consideration, Jan. 1, 1907. A did not file his deed

until Jan. 30. In the meantime the former owner again sold it to B
on Jan. 20, and conveyed it to him by a quit-claim deed, which B
filed Feb. 1. Both A and B were purchasers for value and without

actual notice. Which has the priority? Discuss fully.

19. A, in his deed to B, warrants against all encumbrances. There

is at the time a party wall upon the land, and B sues A and recovers

damages. B then transfers the property to C with like warranty. C.

finding the wall there, sues A for damages. Can he recover? Why?
20 A, the owner of an entire block, conveys a certain lot therein

to B, by warranty deed, containing provision that B will not build nor

permit to be built upon the lot anything but a dwelling house. A then

sells the remaining lots to other persons, the deeds all containing a

like provision. Is B's estate one in fee simple? Who can enforce the

restriction, and how?

21. A hives some wild bees which he finds in a tree on his land.

Later the said bees swarm and fly over onto B's land and take posses-

sion of a hollow tree thereon. A watches the bees through a field

glass during all of their flight. Thereafter B discovers the bees and

contracts to sell the same to C, who takes them into his possession

and pays the purchase price. A sues C in replevin. C defends on the

ground that A is not the owner and on the ground of bona fide pur-

chase. (1) Give the rules of law upon the points involved in the suit,

and (2) apply the same to the facts in this case.

22. A has on deposit in the X bank $3,000. He is about to undergo

a serious surgical operation. In view of the operation and the probabil-

ity of death therefrom, he draws a check on the X bank for the entire

amount of the deposit in favor of B, and hands the same to C with

instructions to deliver it to B in the event of the operation resulting

fatally. The operation is performed and results fatally, A never re-

gaining consciousness. C delivers the check to B, but the X bank

refuses to honor it. B sues X in contract for damages for the breach

of its obligation to pay over the money, setting up the above facts. X
demurs. (1) Give the rules of law on the points involved, and (2)

apply the same to the facts set forth.

23. Action: trover. Defense: ownership. Facts: plaintiff sold

a horse, over which the controversy arises, to one X, X having the

alternative to return the same within a year or pay $200 therefor
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Within said year X sold the said horse to defendant, and plaintiff in-

stitutes the above action. Give decision and reasons therefor.

24. Action:—Special assumpsit for price. Defense:—Condition

precedent. Facts:—Plaintiff agreed to sell defendant one carload of

No. 1 wheat for $1 per bushel upon the following terms and condi-

tions :—Plaintiff was to ship the same to defendant by rail, wheat to be

delivered to defendant on the track at Y, where defendant was to take

it, haul it to his mill ten miles distant, and pay for the same less freight

as soon as the wheat should be weighed on defendant's scales. The

wheat was delivered on the track at Y, but before defendant took the

same away it was destroyed and wholly lost because of a flood. Give

decision and reasons therefor.

25. Action :—Breach of contract. Defense :—Condition precedent.

Facts :—Plaintiff agreed to sell defendant 500 boxes long boneless mid-

dles, to average not less than fifty-two pounds each middle, and 500

boxes short boneless middles, to average not less than forty-two pounds

each middle, meat to be cured, cut, trimmed and packed according to

New York standard for seven cents per pound for both lots, it being

mutually agreed that M should inspect the meat before delivery and

decide whether the meat offered by plaintiff conformed to the terms

of the contract. Plaintiff prepared certain meats and M gave him a

certificate that the same were according to contract. The meats did

not come up to the requirements of the contract and defendant refused

to accept the same. Give decision and reasons therefor.

26. Action :—Breach of oral contract. Defense :—Statute of frauds.

Facts :—Plaintiff and defendant entered into an oral contract whereby

plaintiff agreed to make two sets of artificial teeth for defendant for the

price of $100, and defendant agreed to pay such price therefor. Plain-

tiff made the teeth according to contract, but defendant refused to take

them. Give decision and reasons therefor.

37. Action:—Breach of contract. Defenses:— (1) Breach of war-

ranty, (2) Condition precedent. Plaintiff sold defendant a harvester

for $800, warranting the same, in respect of lightness of draught, and

agreeing that the defendant might take it on trial and that if it did

not fulfill the warranty plaintiff would take it back. Defendant took

the machine, tried it, found it did not run as warranted and returned

it to the plaintiff. Give decision and reasons therefor.

38. Action:—Breach of warranty implied by law. Defense:—No
warranty. Facts:—Plaintiff bought a chicken from defendant under

the following circumstances. Plaintiff went to defendant's market,

saw a quantity of chickens piled on a counter, selected one, paid for it

and took it home. The chicken was not wholesome and fit for food,

and plaintiff and the members of her family were poisoned by eating

it. Give decision and reasons therefor.

29. Action:—Breach of contract. Defenses:— (1) Implied prom-
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issory condition that goods shall be like sample, (2) no appropriation
of goods to contract. Facts :—Defendant promised to buy of plaintiff

a certain quantity of canned corn of the packing of 1893, plaintiff's

agent showing a sample of the corn of 1892, and plaintiff agreed to

sell the same, for a price agreed upon. Plaintiff tendered the requisite

quantity of corn of the packing of 1893, but it was inferior to the sam-
ple of corn of 1892, and defendant refused to take it, although in his

original order he had told plaintiff to ship the corn to him. Plaintiff

still has the corn in question on hand. Give decision and reasons
therefor.

30. Wood of different grades, belonging to A and B, is mixed
by a freshet. B gathers it all up and piles it together. A sues B in

replevin. B sets up the defense that A is not entitled to possession.

(1) Give the rules of law on the questions involved and (2) apply

the same to the facts.

31. A promises to sell B the hay in a certain barn for a price to

be fixed by S. B is a tenant of A and the hay is not to be moved.
In exchange for A's promise B promises to pay the price to be fixed

by S. Thereafter B refuses to let S examine the hay and prevents him
from fixing a price. A sues B for breach of contract and asks to re-

cover the value of the hay. B pleads that there is no breach of con-

tract because of the nonperformance of the condition precedent. (1)

Give the rules of law on the above issue and (2) apply the same to

the foregoing facts.

32. A inadvertently trespasses on B's land and cuts 50,000 feet

of white pine. The stumpage value of the same is $10 a M. A trans-

ports the logs to his mill and works them up into lumber worth $70 a M.
The value immediately after severance is $13 a M. The value of the

expense and labor A has put on the chattels since severance amounts

to $15 a M. B sues A in replevin. A sets up a counterclaim for $60

a M. (l)^Give the rules of law on the points involved and (2) apply

the same to the facts above given.

33. A offers to sell B 500 bags of linseed meal out of a lot of

800 bags, all of the same grade, for the price of $3 a bag, and B ac-

cepts the offer. Then A refuses to let B have the said meal when B
tenders the purchase price. B sues A in replevin. A defends on the

ground that B does not have the title or right to possession. (1) Give

the rules of law upon the issues and (2) apply the same to the facts

above given.

34. A orally offers to sell B for fifty cents a bushel all the pota-

toes he shall raise on a certain five acres of land owned by him during

the next season and B orally accepts the offer. A raises 1,000 bushels

of potatoes, but instead of delivering the same to B, he sells them to C
for the market price of sixty cents a bushel. A sues C in replevin. C

sets up the defenses that A does not have title or right to possession
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because of a condition precedent to passing of title and the statute of

frauds. (1) Give the rules of law upon these issues and (3) apply

the same to the facts of the case.

35. A offers to sell B certain land owned by him for $3,000 hon-

estly representing that the descriptions in his deed correspond with

certain physical boundaries which would include a fine residence site.

This representation is false. B is living on the land at the time and

he accepts the offer and pays the purchase price. Is this contract void-

able for misrepresentation?

36. A is a guardian of B, but when about twelve years old B
runs away and lives with an uncle, until A promises him that if he will

return A will not charge him anything for board and will send him to

school without charge. B returns. Is there sufficient consideration

for the guardian's promise?

37. A and B mutually agree to marry each other. A is an infant

of fifteen years. Is there sufficient consideration for B's promise?

38. On the 1st of November, A offers to sell 800 tons of certain

coal to B for $8 a ton, and asks an answer by return mail. On the 4th

B asks for the price on 400 tons more. On the 5th A gives the same
price on the 400 tons as he has given on the 800, and asks that the

answer be sent by return post. On this same date there crosses this

last letter a letter of B's saying he will take 800 tons at $8, the letter

expressing the hope that A will let him have 400 tons at $7.50. The
course of post between the parties is one day. A refuses to let B have

the 800 tons. B sues A for breach of contract, setting the same up as

above. A demurs. (1) Give the rules of law upon the issues, and (2)

apply the same to above facts.

39. A, by charter party, agrees with B that his ship, then in the

port of Amsterdam, shall proceed to Newport and load coal. At the

time the ship is not in the port of Amsterdam and she does not arrive

for four days. B repudiates the contract. A sues B for breacjj. B pleads

discharge by casual condition precedent. (1) Give the rules of law

upon the issues raised; (3) apply the same to foregoing facts.

40. H is entitled to a certain legacy from the estate of G, and
receives from the executors a statement of the amount due him. On
this statement he writes an order to the executors to pay the amount
to L. The executors refuse to pay L, and L sues them for breach

in his own name. The executors plead lack of privity and not a valid

assignment. (1) Give the rules of law and (3) apply the same.

41. A promises to open a cartway for a promise of B to pay him
therefor, on a penalty of $250 for nonperformance. After start-

ing the work A encounters unforeseen difficulties and refuses to per-

form his promise. B then promises to pay A a certain price by the

day if he will go on and complete the job. A completes the work.

B fails to pay therefor, A 3ues him for breach of second unilateral
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contract. B pleads no consideration for his promise and asks for $250

damages for breach of first bilateral contract. (1) Give the rules of

law on issues, and (2) apply the same to the facts.

42. I writes M, "We are authorized to offer Michigan fine salt at

85 cents per barrel; at this price it is a bargain." M replies, "You
may ship me two thousand barrels Michigan fine salt as offered in your
letter." Is I's communication an offer which M is at liberty to accept?

43. A sells to B by metes and bounds a tract of land containing

521 acres, for $8,000. Later, the parties differing as to the quantity of the

land agree to have it surveyed, and A agrees to pay $16 an acre for

every acre under 521 in exchange for B's promise to pay the same
amount for every acre over 531. There are ten acres over 521 accord-

ing to the survey. B refuses to pay the $160. A sues him for breach.

B sets up illegahty in that the agreement was a wager and also no

consideration. (1) Give rules of law, (2) apply the same.

44. A orally offered to sell B, for a designated price, "Lot 1

Block 3 of Jones's Addition to X," and B, in a letter signed by himself

accepted this offer. Thereafter B learned that "Lot 1" was on the op-

posite side of the street from the lot he supposed was "Lot 1," and

refused to carry out his agreement. What are A's rights? Give rea-

sons.

45. By contract in writing P agrees to buy and D to sell a quan-

tity of timber. There is a contemporaneous oral agreement that the

obligation of the contract shall not be complete until certain commer-

cial agencies report favorably on P's pecuniary responsibility. The
agencies report unfavorably and D refuses to sell. P sues for breach.

D pleads discharge by casual condition precedent. Demurrer. (1)

Give the rules of law, and (2) apply the same to the facts above.

46. On the 1st of November, 1907, A orally offered to sell to B a

certain house and lot in Minneapolis for the sum of $4,000, and prom-

ised to keep the offer open for a month. On the 5th of November C
offered A $6,000 for the same property and A sold it to him, but gave

no notice of any sort to B. On the 20th of November B mailed an

acceptance of A's offer to him, and B received the acceptance the same

day. Institute some action for B, show what defense, if any, A has,

and give the decision which you think correct.

47. In March P and D enter into an oral contract, whereby P
agrees to purchase for the price of $20 a ton and D agrees to sell 200

tons of Regent potatoes, grown on land belonging to D, to be delivered

in September and October. D plants sufficient ground to ordinarily

produce that crop, but a disease attacks the potatoes and ruins all but

two tons, which he sells at an advanced price to a third party. P sues

D for breach. D pleads discharge by casual condition subsequent and

the statute of frauds. (1) Give the rules of law on such issues, and

(3) apply the same to the fact? §et forth.
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48. P goes to B's shop and bargains for various articles, a separate

price being agreed upon for each and no one article being worth $50.00

but all together amounting to $700.00, and an account for the whole

is made out. Is this sale within the statute of frauds?

49. By written contract M buys a reaper of G, warranted to do

certain work with a good team. Is oral evidence admissible to show

that at the time of sale G says one span of horses?

50. D assigns to M a note of X, for valuable consideration. Later

D gets the note into his possession for a temporary purpose. H has

it attached by execution on a judgment in his favor against D. No
notice of assignment is given H. Is M entitled to the note?

51. An insurance company by its authorized agent agrees to issue

a standard insurance policy on your house for $1,000 for one year

dating today at noon, for a premium of $8, which you pay at time

contract is made. No policy is issued and tonight your house burns

down. What are your remedies ?

52. A married woman insures the life of her husband and pays

the premium herself. She is divorced from him, and thereafter and

before another premium is due he dies. In a suit on the policy the

insurance company defends on the ground that she has no insurable

interest. Is the defense good?
53. A in his application for fire insurance warrants that the build-

ing will not contain explosives, and the policy provides that if ex-

plosives are kept in the building the policy shall be void. Explosives

are kept in the building, and it is partially destroyed by fire. The fire

was not caused by the explosives, nor did the fire reach that part of

the building in which the explosives were stored. Can there be a

recovery ?

54. A in procuring a policy of fire insurance represents that the

building is 30 by 40 feet in size, whereas it is 32 by 38 feet in size.

It is destroyed by fire and the insurance company defends on the

ground of false representation. Can the owner recover?

55. A knows that B has threatened to shoot him the first time he
sees him, and induced by the fear of death at the hands of B he applies

for life insurance, concealing his knowledge of B's threats. He is ac-

cepted as a risk and a policy is issued to him and he pays the first pre-

mium. B shoots A. Can the beneficiary recover the insurance money?

56. A is agent for two insurance companies and writes a fire policy

in each company upon B's building, and in each policy there is a pro-

hibition against other insurance and no permission for other insurance

is given by the agent. The building is totally destroyed by fire and
each company defends on the ground that other insurance was writ-

ten on the building. Is the defense of either company good? Which?
57. A policy is written on A's property and thereafter A sells and

conveys the property for cash to B. There are no restrictions against
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alienation in the policy and there is no assignment of the policy. There
is a total destruction of the building insured. A and B bring separate

suits against the insurance company. Can either recover? Which?
58. An accident policy excepts from its liability "All intentional

injuries inflicted by the insured or by any other person." The insured

gets into a fight and his assailant hits him a blow on the face and the

insured is knocked down and in falling hits his head on a stone side-

walk and dies in consequence. Can a recovery be had on the policy?

59. A has a house worth $10,000 and insures it for his benefit for

$8,000. There is a mortgage of $5,000 on the property running to B
and B insures his interest as mortgagee for $5,000. Both policies have

prohibitions against other insurance. There is a total destruction of

the building. A and B bring separate suits, each on his own policy,

for his loss. Can either recover? Which?
60. A vessel sails from New York to Liverpool on May 1st and

on May 3rd the owners apply for insurance on ship and cargo for

the voyage from New York to Liverpool. The vessel was in fact lost

with cargo on May 2d while at sea, but neither owners nor insurer knew
that fact when policy was delivered and premium paid. Can the owners

recover on the policy?

61. A plate glass insurance company insures against all losses to

plate glass, except those "caused by or in consequence of fire." A
building catches on fire and in burning explodes some dynamite in the

building, which explosion breaks the plate glass in a building covered

by a policy containing the above clause. Is the company liable? Why?
63. A owed B $10,000. B, acting on his own behalf, took out a

policy upon the life of A, and paid the premiums. A died, having

paid the $10,000, and the poUcy was outstanding. To whom does the

amount of policy go? Give reasons.

63. A insures his life for the benefit of B, his old college friend.

A subsequently, with B's consent, assigns the policy to C, a stranger,

for $1,000. A dies and C claims the amount of the policy from the

company. Is the claim good? Why? What would be two defenses

for the company to interpose in a suit on the policy by C ?

64. An insurance policy provides that if the property insured

now or hereafter has a chattel mortgage on it, the policy shall be

void. A, the agent of the company, writes a policy of this sort on

B's chattels, there being at the time a chattel mortgage thereon, filed

in the town clerk's office. The property is subsequently destroyed by

fire. B made no concealment and acted in good faith. Is the policy

void, because of the mortgage? Why?

65. A takes out a policy of fire insurance in the X Insurance Co.

There is a clause in the policy which reads, that if the insured property

is incumbered in any way this poUcy shall be null and void. After

the issuance of the policy judgment is rendered against A, as the re-
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suit of a decision in a contested suit. The building is subsequently

destroyed by fire. A presents his claim to the company, which refuses

to pay it. Should he recover? Why?
66. There is an insurance policy upon the life of A, payable

to his wife, or if she be dead, to their children. They have two chil-

dren, X and Y. X dies, leaving a son, then A's wife dies, then A dies.

Who is entitled to recover the amount of the policy? Why?
67. A's policy called for the payment of premiums in installments,

the policy to be suspended if payment was not made when due. One
payment was due January 1st. On that day A was seriously ill and

unable to make payment. Loss occurred on January 2d. Would his

non-payment be excused? Give reasons.

68. A policy provides that no condition thereof shall be waived,

except upon the indorsed consent of the company. An agent, in viola-

tion of one of the conditions of the policy, writes insurance upon a

vacant house and forwards the premium to the company, which re-

tains the same. Can the insured recover on the policy? Why?
69. A, intending to commit suicide, insures his life in his wife's

favor. He commits suicide. Can the company successfully defend

an action by the wife? Suppose the wife kills her husband to get the

insurance? Give reasons.

70. A takes out a fire insurance policy on his barn. The policy

reads that if A has any other insurance on his premises, the policy

is void. A has another policy on the premises existing in the same
company. His barn burns, and he sues the company. Should he re-

cover? Give reasons.

71. A makes a written application for an insurance policy, and

makes certain false oral representations at the same time (1) affirma-

tive and (3) promissory. The poUcy is issued. When can the in-

surance company set up these representations to defeat an action on

the policy?

78. Are the two following notes respectively promissory notes and

why?
(a) "Oct. 11th, 1878. L O. U. $225, to be paid on the 22d

inst. W. Brooks."

(b) "Litchfield, Aug. 30th, 1808. Due John Allen $30.50

on demand. Joseph L. Smith."

73. Give all the arguments tending to show that this is, or is not a

negotiable note.

"$1,000. Lynchburg, Va., June 3d, 1890.

Six days after date please pay to Henry C. Wilson one
thousand dollars out of any money in your hands belong-

ing to me.

To Baker, Voorhees & Co.,

New York City. John W. Daniel."
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74. The payee of a negotiable instrument indorses it "without re-

course" to B. B indorses it "without recourse," to C. In an action

by the indorsee against the maker, the latter avoids liability by the suc-

cessful defense of usury. The indorsee sues B for damages for breach

of implied warranty. Judgment for whom, with full reasons? State

the liabilities of an indorser without recourse.

75. A proposes to sell B a diamond for $500 payable in two months.

B accepts the offer and prepares his promissory note accordingly; but

before handing it to A, examines the so-called diamond, pronounces

it paste, and refuses to hand over the paper. A snatches it from him,

leaving the stone in B's hands. A indorses the paper before maturity

to C, an innocent purchaser. What are C's rights against A and B,

assuming (a) that the stone is genuine and worth $500? (b) That it

is paste and worthless?

76. Minneapolis, Minn., March 31, 1905.

Ten days after date, pay to John Jones or order $100.00 and

charge to my account.

John Robinson.

To James Williamson & Co.

Across the end of this note was written, "Accepted, payable at the

First National Bank " This bill is duly indorsed by John Jones and

IS in the hands of Samuel Smith who is a bona fide holder for value.

(1) What is the nature of this acceptance? (3) What is the effect

of accepting this acceptance?

77. X, the father of Y, deposits at Y's request $1,000 in the First

National Bank, receiving a certificate of deposit for the amount which

the bank issues payable to the order of X X dies, never having in-

dorsed the order to Y. The F. N. Bank refuses to honor the certificate

of deposit on the ground that Y is not a bona fide holder for value.

(1) Can Y collect the amount from the bank? (8) What defenses

would be available to the bank in case they refuse to pay it?

78. A note is made payable to B alone. It is indorsed by B and

C. On the back of it a forrnal contract of guaranty is written by X.

It then passes D's and E's hands to Y, the holder. Y sues X on his

contract of guaranty, (a) Is the action maintainable? (b) What de-

fense or defenses can you suggest as possibly available?

79. A owned a patent, B advanced money to build a machine

under the patent and stipulated that the money so advanced should be

reimbursed to him, and B was to receive one-fourth of the profits from

the working or sale of the machine. He also bought one-fourth of the

patent right. It was agreed that if the machine was offered for sale,

each had the refusal of the other's interest in the patent; neither A
nor B could bind each other by contract. A sold a machine and kept

the money. B now sues him for advances and conversion. The de-
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fense was that a partner could not sue a copartner for fraudulent re-

moval of the firm property. Is the defense good? Or, in other words,

does a partnership exist?

80. X borrowed of A $5,000, Y borrowed of B $5,000. They went

into business January 1st, 1909. Upon July 1st, 1910, realizing that

they were insolvent, with the consent of each, X took one-half of the

assets and delivered the same to A, in payment of his individual debt.

Y likewise took one-half of the assets and gave them to B in payment

of his individual debt. A and B did not know at the time that X and

Y were insolvent. Can the creditors of X and Y recover this property

in the hands of A and B ?

81. By virtue of an execution issued on a judgment against M,

a partner in the firm of N and M, the sheriff sold a part of the chat-

tels belonging to the firm, and delivered posssesion of them to the

purchaser, A. N then sold the same chattels in the course of the

partnership business to X. X takes possession of the chattels in A's

absence. The firm was found insolvent. Has A any remedy against

X either at law or in equity?

82. (a) Define good will, (b) A. Y. Robinson and R. L. Baker

are in partnership doing business under the name of Robinson &
Baker. They sell out the entire business, including all assets, to Ed-

wards & Co. A. Y. Robinson then embarks in the same line of business,

in the same city, in the same block, with one G. B. Baker, forming

the firm with the name of Robinson & Baker. Edwards & Co. seek

an injunction restraining Robinson & Baker from doing business under

that name. Will the injunction lie? (c) P. T. Barnham & Co. dissolve

and sell out their business to Harvey & Co., who continue the business

at the old stand as successors to P. T. Barnham & Co. P. T. Barn-

ham establishes a similar business on the other side of the street,

directly opposite, under the name of P. T. Barnham. Harvey & Co.

bring a suit in equity seeking an injunction. Will the injunction lie?

83. A contributes to the capital $15,000, B contributes $10,000, C
contributes $5,000; their debts are $3,000, and they have no firm prop-

erty at all, their capital being all lost. Wind up this partnership, ad-

justing the rights between the partners.

84. (a) The firm of X and Y are insolvent, so are X and Y in-

dividually. The properties in the hands of the assignee of the firm

consist only of book accounts of questionable value, while the assets

in the hands of the assignees of the individual partners will pay the

creditors of the individual partners about thirty-five cents on a dollar.

The assignee of the firm offers the book accounts at public auction.

You are an individual creditor of X. Do you see any advantage in

bidding up the price for which the book accounts are sold, they being

practically valueless?

85. A San Francisco cabman refuses a well-dressed, well-behaved



EXAMINATION AND REVIEW QUESTIONS. 399

Chinaman a ride. What facts must the latter establish in order to lay

a foundation for damages and what will be the measure thereof?
86. J. P. Morgan returns to this country with several rare paint-

ings among his personal baggage. The baggage is lost. He brings

suit for the full value of the paintings, which is proven to be fifty

thousand dollars. Discuss his rights.

87. B ships a trainload of cattle by fast freight. The train runs
through a stretch of country over which a prairie fire is raging, to the

knowledge of the company, and several of the cattle are suffocated.

B sues. Can he recover?

88. A has an office in which he wishes a Bell 'phone installed. He
tenders the regular monthly rates to the company, which has 'phones in

adjoining buildings. Upon their still refusing he brings mandamus
proceedings. What, if any, sufficient defense may the company set up?

89. D borrows $1,000 from A and pledges as collateral security

for the loan a note for $2,000 and real estate mortgage executed to

D by M. On the maturity of D's debt to A he fails to pay the same,

and after notice A sells the $3,000 note with its mortgage at public

sale, bidding them in himself for $1,000. Thereafter D tenders the

amount of his loan to A ($1,000 and interest). On the maturity of

M's note and mortgage, if not paid, will A have a legal right to fore-

close the mortgage? Give principles of law governing the case.

90. The X Packing Co. controls the purchase and sale of one-

fifth of all the live stock marketed and the products thereof in the

United States, and it has an agreement with all the other large pack-

ing houses in the country as to the prices to pay when purchasing and

to ask when selling. The X Packing Co. does not pay A, a seller

of cattle, what they are reasonably worth, and it charges B, a retailer

of meats, an unreasonable price. Is the X Packing Co. guilty of any

legal wrong as to either A or B ? Write brief but full argument.

91. A citizen of New York enters into a contract in New York
state with a common carrier, which is incorporated in New Jersey, for

the transportation of two carloads of live stock. In the contract, in

consideration for a reduced rate of freight given by the common car-

rier, the shipper promises to exempt the common carrier from all

liability for injury to the same, even though caused by the carrier's

negligence. The animals are all killed by the negligence of the com-

mon carrier. Discuss the possibility of recovery for the loss.

92. A ships 100 head of cattle over the X Railway. The cattle

are delayed en route for a month by strikers, who are employees of

the X Railway and go out on a strike unexpectedly. As a result of the

delay 50 of the cattle die. When the other 50 cattle finally arrive at

market the market price has fallen a dollar a hundred pounds and the

cattle have shrunk in weight. The railway refuses to pay A ansrthing

for his losses. Has the railway committed any legal wrong? Discuss.
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93. A farmer, living twenty miles front the Minneapolis freight

station of the X Railway, buys goods in another town and orders

them shipped to him at Minneapolis by the X Railway. The goods

arrive in Minneapolis on March 1, and are unloaded into the railway's

warehouse on March 6th in the evening. The farmer telephones the

company on March 5th, and asks if the goods have arrived, and is in-

formed by a clerk that they have not arrived. No notice of the arrival

of the goods is ever sent. The goods are destroyed by accidental fire

the night of March 7th. Is the X Railway under obligation to pay

therefor? Discuss.

94. A railroad corporation enters upon the publication of a news-

paper. Can it be held liable for a tort committed by one of its em-

ployes in that enterprise? Why?
95. A legislature passes a law requiring all railroads to build

cattle-guards at highway crossings and to pay damages arising from

any neglect to do so. The A & B Railroad Company was already in

existence, and there was no power reserved by the legislature to amend,

alter, or repeal its charter. Does that company, therefore, escape the

operation of the law in question? Why?
96. P, in order to go from Minneapolis to Duluth to spend the

holidays, buys a ticket over the G railroad, but after boarding the train

is unable to find a seat and refuses to surrender his ticket until pro-

vided with a seat. What are the rights of P and G?
97. P boards a street car in Minneapolis, pays his fare, asks for a

transfer for Washington Ave., but is given a transfer for Fifth Street.

He enters a Washington Ave. car, tenders his transfer, but it is re-

fused and he is ejected. What are P's remedial rights?

98. P, who is riding on a free pass, exempting the railway from
liability for negligence, sustains injuries caused by the negligence of

the X railway. P is a citizen of Minnesota, X of Wisconsin. Can P
recover any damages from X?

99. E operates a grain warehouse at S, and fifteen owners of grain,

P being one, deposit in his warehouse grain to the amount of four

thousand bushels, receiving the usual receipts reserving the right to

deliver grain from any other warehouse. E sells to D, without the

consent of the receipt holders, the grain in the warehouse at S, until

there is left only one thousand bushels. P sues D in conversion. De-
cide the points of law involved.

100. P and D are co-owners of a vessel, which is on the Atlantic

on a voyage to Europe, and at P's request D promises to get the vessel

insured, but neglects to do so. The vessel is wrecked. P sues D for

damages he sustains by reason of the fact that the vessel is not in-

sured. Should non-suit be granted?

101. For a debt which C owes P, C pledges to P certain horses
in South Dakota, which P has shipped to St. Paul, but in order to save
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freight has consigned to C. The Minnesota Transfer Co. receives

the horses, but while they are in its possession it is garnished in a suit

by H against C. P sues the Minnesota Transfer in replevin, and H
intervenes, having obtained judgment in his suit against C. The Min-
nesota Transfer claims the right to hold the animals under its lien.

Decide the priority of the rights of the parties.

102. T borrows $700 of D, and pledges as security therefor a

note and mortgages on land, with authorization of sale. After default

D sells, but buys the property in himself through a third party. T
gives another mortgage on the same land to P. Thereafter T tenders

to D sufficient money to pay his debt, but D refuses it. Can P now
foreclose his mortgage?

103. P rents to G a wagon, which is ruined in a collision with

a street car, when both G and the motorman on the street car are

guilty of negligence. What are the remedial rights of both G and P
against the Street Railway Co.? What are the remedial rights of P
against G?

104. P and his wife are living at the X hotel in Minneapolis. P
is a traveling man and in soliciting orders in another part of the city

finds it will be inconvenient to return home on a certain night, and

stops at the Y hotel. That night thieves steal P's watch and purse,

from the Y hotel, and some chattels belonging to P's wife, from the X
hotel. What is the liabiUty of both hotels?

105. P ships a trainload of cattle by fast freight. The train runs

through a stretch of country over which a prairie fire is raging, and

as a consequence the train is delayed two days, and several of the cat-

tle are suffocated. What remedial rights does P have?

106. Theresa Boon and Thomas Wilson agreed on the tenth day

of May, 1870, to become man and wife and that they should so consider

themselves from that time and forever. During the afternoon of the

same day Wilson became insane and suddenly disappeared before they

had cohabited at all. In 1874 Theresa Boon, having heard nothing about

Wilson since his disappearance, married William Draper, she never

having adopted the name of Wilson, but was always known as Theresa

Boon. In 1876 Mr. and Mrs. Draper quarreled and she deeded him

640 acres of land situated in Goodhue County, Minn., if he would agree

never to molest or live with her again. In 1878 she met and married

one Fisher, with whom she lived and by whom she had five children.

In 1886 she died, leaving $50,000 separate real estate in Minnesota;

$5,000 in bank stock; a lease for ten years of a business block in Min-

neapolis; and moneys due her amounting to $1,000. Thomas Wilson

in 1887 learns of the facts, upon his release from the asylum, and he

brings suit to recover the property from Fisher and the five children.

Can he recover?

107. B, a farmer, rented his farm to C for one year, for a third
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of the crop, the written lease providing that B should advance to C
money for hired labor not exceeding $200, which should be a lien on

C's share of the crop. The lease was not acknowledged, but was filed

in the proper town clerk's office. While the crop was growing C
gave a mortgage on his share to X for borrowed money, which was

duly filed, X then having no actual notice of the terms of C's lease.

B had no actual notice of X's mortgage. Before the filing of the

mortgage B advanced to C $100, and afterwards $100 more. Explain

rights of parties.

108. M mortgaged the tools in his shop to secure a past due debt

to R ; afterwards he mortgaged them again to S to secure a fresh loan,

S having no notice of the mortgage to R. R never filed his mortgage,

but on learning of S's mortgage immediately took possession of the

tools. S now begins replevin to recover the property. Explain rights

of parties.

109. The will of K having been duly executed, he subsequently de-

sired to revoke one of the paragraphs. For that purpose, in the pres-

ence of two witnesses he drew several lines across the paragraph with

his pen and stated to the witnesses when he did so an order to revoke

that part. Was the paragraph duly revoked?

110. On October 12th, 1871, the testator duly executed his will. On
July 3d, 1873, he married, whereby the will was revoked. On the same

day after his marriage he executed a codicil in which he made a

provision for his wife, and the codicil contained a clause to this effect:

"In all other respects I revise, justify and confirm my said will." The
question is whether the will is operative?

111. Congress passes a law reducing the rates of express charges

all over the United States on interstate shipments to rates one-third

less than the present charges, but the rates apply uniformly to all lines

and are proportioned to the expense of carriage. Is the law valid?

Write a brief.

113. The X railway carries a ton of bran for A fifty miles for $3.

The Y Railway carries a ton of bran for B one thousand miles for

$3, in the same general region and under practically the same condi-

tions of transportation. Has any legal right of A been violated?

113. A, by mistake in drawing up and signing a note to B, leaves

out the interest, but by another mistake in paying the note he pays in-

terest on the same. A now sues B in quasi contract to recover the

value thereof. (1) Give the rule of law, (3) apply the rule to above
facts.

114. The defendant deserted his wife. He refused to provide

for her. She was without means of support. The plaintiff was a

grocer. The wife applied for necessary groceries. The defendant

expressly notified the plaintiff not to deliver them and told him he
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would not pay for them. The plaintiff furnished the wife needed
groceries. Can he recover of the defendant?

115. It is held in Cotnam v. Wisdom, 83 Ark. 601, that a physi-

cian, called by a bystander upon the happening of a railway accident,

and who attended an injured man, who was unconscious at the time

and died several days later without regaining consciousness, could re-

cover in quasi contract against estate of injured man. (a) What, in

such a situation, prevented a recovery upon the theory of a true con-

tract? (b) What was the basis of the right of recovery in quasi con-

tract?

116. A was on his way to the city on important business. His

horse gave out. He went to a farmhouse nearby—all were absent.

He took a horse from the stable and continued his journey. He re-

turned it a day later, and said nothing about it. He took good care

of it and returned it uninjured. He did not intend to pay for its use.

Its use was worth $2. He made $100 by his trip. If he had not

taken the horse he would not have made anything. It is admitted

that the owner of the horse could recover of A at least nominal, dam-

ages in trespass, (a) Can he waive the tort action and sue in assumpsit

for the use? (b) If so, how much can he recover?

117. D is driving some sheep along a highway, and ten sheep

belonging to P run into the flock. D drives all of the sheep into a yard

and throws out five of P's sheep, and then continues along the high-

way with the flock. What, if any, tort is D guilty of? Why? What
kind of action or actions could P maintain and what is the measure of

damage?
118. In the relationship of master and servant, what duties does

the master owe to his servant? Discuss the doctrine of "fellow-

servants," at common law and under the statute and the doctrine of

"assumption of risk."

119. J steals a horse from D. D searches for the animal, but is

unable to find the same. P then offers D twenty dollars for the horse

and agrees to run his risk in finding him. D accepts this proposal

and the money is paid. Later D finds the horse in the possession of

J, and sells him to J for ninety dollars. Is D guilty of any tort? Why?
If so, define the tort

120. A gives B permission to pass across the former's lot over a

narrow path, on either side of which is dangerous machinery, and also

over a short foot-bridge, out of repair. Suppose B is injured (1) by

the machinery, and (2) by falling through the bridge because of the

breaking of a plank. What redress, if any, would B have?

121. The town of New Paynesville is engaged in the manufacture

of gas for lighting the city and houses in the same. Through the

negligence of the men employed in the gas works, an explosion occurs

and A's dwelling near the plant is entirely demolished. Does A have

any legal means of redress?
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133. A was engaged in the automobile business as agent for the

manufacturer, on commission. He sold a car for $3,500 and deposited

the money in a bank to his own credit, together with funds of his

own, and never accounted to his principal prior to his failure, which

occurred soon after, when he had a bank balance of $700. His prin-

cipal and the trustee in bankruptcy each claim this fund. On what
principles are the rights of the parties to be determined?

133. A contracts in writing to convey land to B on Jan. ., 1909, for

$1,000. After this contract is made, B makes a second contract to

resell the same land to C for $1,500. A refuses to perform. What is

the amount of damages recoverable?

134. On June 1, 1908, P has his house .nsured by D against loss

by fire, not to exceed the sum of $1,300. The property is worth more
than this amount, and is injured by fire on Sept. 1, 1908, to the amount
of $1,300. What is the measure of damages?

135. For $5,000 paid on Feb. 1, 1909, A conveys land to D with a

covenant of seizin. B is evicted by C, who is the true owner, after

B has made valuable improvements. What is the measure of dam-
ages?

136. A and B enter into mutual promises of marriage, but B, who
is a man of immense wealth, breaks off the engagement on the day set

for the marriage. What is the measure of damages?

137. A packing plant is established in Y in June, 1908, and at once

becomes so offensive because of odors and noises that B, who lives in

the vicinity, has to abandon his dwelling house and the value of the

property very greatly depreciates. What is the measure of damages?

138. Through the gross negligence of D's servants in operating

its train P sustains severe personal injuries, so that he is in conse-

quence unable to work for a year, and incurs expenses for doctors'

bills, hospital charges and medicine. What is the measure of dam-
ages?

139. A ships the body of her deceased child to M by the X rail-

way. Through the gross and reckless negligence of the railway the

delivery of the body is delayed half a day, in consequence of which
A sustains great mental suffering. What is the measure of damages?

130. A sells B five bushels of seed corn for two dollars a bushel

and warrants it to be good seed and that it will germinate. B plants

the corn on twenty acres of land, the rental value of which is $100.

In preparing the ground and planting the corn B spends $50. For $40
he could have cultivated it during the growing season. The corn fails

to germinate. A fair crop of corn in that neighborhood is worth $30
an acre standing in the field. What is the measure of damages?

131. A entered B's land quietly, and B, without warning him,
put him off the land with appropriate force. Would A have a right

gf action?



EXAMINATION AND REVIEW QUESTIONS. 405

132. A, in attending a regular church service, was injured by the

defective condition of the grounds. Could he recover?

133. A's cow was loosed by B and trespassed upon C's land, with

no fault on A's part. Is A liable?

134. A's horse was tied at a public hitching-post. B untied the

horse to make room for his own. Is B liable in trespass? Suppose

B had acted by mistake, thinking it was his own horse?

135. A negligently tethered his horse on the highway, and B,

driving negligently, ran into the horse and injured him. In an action

by A, B pleads contributory negligence. Is the plea good?

(Give reasons for all answers.)
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GLOSSARY.

Abandonment. Relinquishment of
property with intent not to re-
claim the same.

Absolute property. The sole and
exclusive right to use, possess and
dispose of objects of ownership,
without any limitation.

Abstract. An outline history of the
title to land.

Acceptance. Assent of the ad-
dressee to the proposal of the
offerer. The act by which the
drawee of a bill of exchange as-
sents to the request of the drawer
to pay it and makes himself lia-

ble to pay it.

Acceptor. The one who accepts a
bill of exchange.

Acceptor supra protest. One who
accepts a bill which has been pro-
tested, for the honor of the
drawer or an indorser.

Accession. The right to that which
one's own property produces, and
to that which is united to one's
own property. %

Accessory contract. One made for
assuring the performance of a
prior contract.

Accommodation paper. A bill or
note made or indorsed by one
person without consideration for
the benefit of another.

Accord. A bilateral contract by
which a proposed satisfaction is

offered and accepted.
A-ccretion. Increase of land by

gradual deposition of soil.

Acknowledgment. The act of one
who has executed a deed in go-
ing before some competent offi-

cer or court, and declaring it to

be his act and deed. The certifi-

cate of such officer.

Acquisition. The act by which a
person procures the property^ to

a thing. Original acquisition,

where the thing is not then the

property of any other individual.

Derivative acquisition, where
the property is procured from
others.

Act. Something done. Positive

conduct.
Act of God. Inevitable accident be-

yond human foresight or control.

Action. The proceeding in court
for the redress of a legal wrong.
Suit.

Adjective law. That which regu-
lates legal procedure.

Administrator. The person ap-
pointed by the court to manage
and distribute the estate of an
intestate. Feminine is adminis-
tratrix.

Admiralty. Jurisdiction over mari-
time causes.

Adult. One of full legal age. Gen-
erally twenty-one years in the
case of males.

Adverse possession. Title by oper-
ation of law when possession has
been hostile, under claim of
right, actual, open, exclusive, and
continuous for period of statute
of limitations ; in the case of land,
generally twenty years ; and in the
case of chattels, six years.

Affidavit. A written declaration un-
der oath.

Affirmance. A confirmation of a
voidable act.

Agency. A relation between two
(or more) persons, by which one
is authorized to make contracts
for the other.

Agistment. Pasturage of cattle for
a consideration.

Agreement. A meeting of at least

two minds in the same intention

by means of an offer and an ac-
ceptance.

Aleatory. Depending upon an un-
certain event.

Alien. One born out of the juris-

diction of the United States and
who has not been naturalized.

Alien enemy. One who owes allegi-

ance to the adverse belligerent.

Alienate. To convey ; to transfer.

Allonge. A piece of paper attached

to a bill or note for indorsements
after there is no more room on
the instrument itself.

Alteration. A change in the terms
of a written instrument.

Ancestor. A person from whom an-

other has descended in a direct

line.

Animal. Any animate being not

human.

40!»
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Animus revertendi. The intention
(or habit) of returning.

Animus testandi. An intention to
make a will.

Annuity. A yearly sum stipulated
to be paid a person.

Answer. A formal written state-

ment containing a defense to an
action.

Ante. Before.
Antecedent right. A right which

exists (or goes before) any
wrongful act.

Appointment. The designation of
one person by another having au-
thority to discharge the duties
of some office or trust.

Appurtenances. Things belonging
to another thing. Incidents.

Arbitrator. A private extraordinary
judge, to whose decision matters
in controversy are referred by
consent.

Articles. A contractual document
containing the terms of an agree-
ment.

Assent. Agreement; mental con-
currence.

Assets. All the available property.
Assignment. The transfer of prop-

erty by one person to another.
Assumpsit. A form of action for

the recovery of damages for
breach of a simple contract or of
quasi contract.

Assured. The other party with an
insurance company to an insur-

ance contract. Insured.
Attachment. A process by which

property is seized pending suit.

Attorney. One put in the place or
stead of another.

Baggage. Whatever chattels a
passenger needs on his journey,
and to accomplish the object of
it for his personal use and con-
venience.

Bailment. A delivery of chattels

by one person to another to be
held for some purpose and re-

turned.
Bankrupt. A person who under the
bankruptcy laws is liable to have
his property seized and distributed
among his creditors, or who has
been adjudged a bankrupt.

Barter. Exchange of goods for
goods.

Base fee. An estate in land which
has a qualification annexed to it'.

Beneficiary. The person entitled to
the income or enjoyment of prop-
erty the title to which is in an-

other called a trustee; cestui que
trust. The person to whom a
life insurance policy is payable.

Bequeath. To give personal prop-
erty to another by will.

Bequest. A gift of personal prop-
erty by will.

Bilateral. Two-sided. A contract
where promise is given for prom-
ise.

Bill. A formal written statement,
account, or declaration. A paper
filed in court calling for some
specific action, as a bill in equity.

Bill of exchange. A written order
from one person to another, di-

recting the latter to pay a third
person a certain sum of money.

Bill of lading. An instrument is-

sued by a carrier, consisting of
a receipt for goods and an agree-
ment to carry them from the
place of shipment to the place of
destination.

Bona fide. In good faith.

Bond. A sealed obligation to pay
money.

Boycott. A combination to cease
dealing with a person; a con-
spiracy to induce others to cease
dealing with a person.

Breach. Violation of an obligation,
or right in personam.

By-laws. Rules adopted by a cor-
poration for its own govern-
ment.

Capital. The amount of money in-

vested in a business.
Capital stock. The sum, divided

into shares, which is raised by
mutual subscription of the mem-
bers of a corporation.

Cargo. The entire load of a ship
or other vessel.

Case. A question contested before
a court. An action on the facts
of the particular case. A state-
ment of facts agreed on.

Casual. Occurring by chance or
accident.

Casual condition. An event which
either suspends an obligation un-
til it takes place or terminates
the same on its happening.

Causa mortis. In anticipation of
death.

Caveat emptor. Let the buyer be-
ware.

Caveat venditor. Let the seller be-
ware

Champerty. An agreement to main-
tain (carry on) a lawsuit in con-
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sideration of a share of the pro-
ceeds.

Chancery. Equity.
Charter. A grant of certain rights

by the sovereign, as to a corpora-
tion. To hire or lease a vessel.

Charter party. A contract by which
the owner of a vessel lets the
whole or a part of it.

Chattel mortgage. A sale of a chat-
tel on condition subsequent that
title shall revest on performance
of condition.

Chattel, personal. Goods of every
kind.

Chattel, real. A chattel interest in
land, as a leasehold.

Chose in action. Right of action
for a thing. Incorporeal chattel.

Chose in possession. A thing of
which one may have possession.
Corporeal chattel.

Civil action. An action to establish

a private right, as distinguished
from a criminal action.

Civil law. Roman law, as distin-

guished from English law.
Code. A body of law established
by legislative authority.

Collateral. That which is by the
side. Not direct. Additional.

Commercial paper. Bills, notes and
checks. Negotiable instruments.

Common law. The unwritten law
of England ; that is. the law de-
veloped by the courts instead of

by the legislature, with the En-
glish statutes passed before the

settlement of the United States,

together with such additions as

the United States courts have
made.

Complaint. The name of the first

pleading by the plaintiff in an
action at law. Sometimes called

a declaration.
Composition. An agreement be-

tween an insolvent debtor and his

creditors whereby the latter agree

to take less than the whole of

their claims.
Compromise. An agreement to set-

tle a dispute, in regard to uncer-

tain legal rights.

Concurrent. Running together.

Concurrent condition. An uncer-

tain act which must occur at the

same moment as the obligation of

a promise.

Condition. A future and uncer-

tain event on the happening or

nonhappening of which a promise

is made to depend.

Confiscation. Appropriation of
goods by the state.

Confusion. Intermixture of goods
so that they cannot be distin-

guished.
Consideration. The thing given or

done, or to be given or done, by
one person in exchange for a
promise by another to give or do
something.

Contract. A right of personal prop-
erty created by an agreement to

the performance of which the law
will bind the parties.

Conversion. The tort of unauthor-
ized exercise of ownership over
the chattels of another. A form
of action for damages therefor.

Conveyance. An instrument in
writing under seal by which any
estate in real property is created,
aliened, or mortgaged.

Copyright. The exclusive right

granted to authors by the goverri-

ment to multiply and sell their

literary and artistic products.

Corporeal. Having an objective,

material existence.

Costs. Allowance made to a suc-

cessful party to a suit for ex-

penses.
Covenant. A promise contained in

a sealed instrument. An action to

recover damages for breach of

such promise.
Crime. A violation of a public

right, or right of the people as

a whole, and punishable by action

in the name of the state.

Custom. A usage so well estab-

lished as to have the force of law.

Damages. The compensation
_
re-

coverable at law for the injury

caused by the violation of a pri-

vate antecedent legal right, that

is, for torts and breaches of con-
tracts and quasi contracts.

Debt. A definite sum of money due
by simple contract or specialty. A
form of action for the recovery
of such sum.

Deceit. A fraudulent misrepre-
sentation by which one is rea-

sonably misled to his damage.

Declaration. First pleading of a
plaintiff in common law proced-

ure.

Decree. A judgment of a court of

equity.

Deed. A contract under seal. A
conveyance.
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Defendant. The person against

whom an action is begun.
Del credere. Applied to transac-

tion where an agent guarantees
that purchasers will pay for goods
of the principal sold to them.

Dependent promises. Where the
performance of one depends upon
the prior, or concurrent, per-

formance of the other.

Descent. Title given by force of

law upon the death of an owner.
Devise. A gift of real property by

will.

Divorce. Dissolution or partial sus-

pension of marriage relation.

Domestic animal. One of a class

that has been deprived of its nat-

ural liberty by man.
Dominical rights. Rights of the
head of the family to the services

of the other members of the fam-
ily and servants.

Duress. Deprivation of freedom of

will by restraint, or fear of im-
prisonment, loss of life, loss of
limb, or bodily harm, or criminal
prosecution.

Duress of goods. Restraint of
goods under circumstances of
peculiar hardship.

Duty. The conduct owed to one
who'has a right in rem.

Earnest. A sum of money paid to
bind a bargain and forfeited if

the buyer refuses to carry out
his side of the contract.

Easement. The right of the owner
of one piece of land, by reason of
such ownership, to use the land
of another for a specific purpose,
not inconsistent with the general
property of such owner.

Ejectment. A form of action to re-

gain the possession of real prop-
erty, with damages for the un-
lawful detention.

Emblements. Annual products of
the soil raised by labor and indus-
try, removable by tenant whose
tenancy is of uncertain duration
and unexpectedly terminated.

Eminent domain. Power to take
private property for public use on
payment of just compensation, by
the sovereign or one to whom
sovereign has delegated the
power.

Equity. System of jurisprudence
administered by equity courts.
Chancery.

Equity of redemption. Period al-
lowed by equity for a mortgagor

to reclaim his property by paying
his debt secured by it.

Escrow. A deed delivered to a
third person to be held until the
happening of some contingency,
and then delivered to grantee.

Estate. The interest one has in

land, etc.

Estoppel. The preclusion of a man
from setting up certain facts be-
cause of prior conduct, in the
nature of fraud.

Estovers. The right of a tenant
to take wood for fuel, fences,
and repairs.

Evidence. The means by which
any alleged matter of fact is es-

tablished or disproved. A branch
of adjective law, or procedure.

Ex aequo et bono. In equity and
good conscience.

Ex contractu. Of contract.
Ex delicto. Of tort.

Executed. Performed.
Executor. The person appointed
by the maker of a will (testator)

to carry out its provisions. Fem-
inine is executrix.

Executory. To be performed.
Express. Stated ; declared ; not

left to implication.

Family rights. Rights of members
of the family against each other
and the world.

Fee. An estate of inheritance in

lands. Reward for services.
Fee-simple. Absolute, unqualified

fee ; the largest estate one can
have.

Fee-tail. An estate limited to par-
ticular classes of heirs.

Fiduciary. A relation of trust or
confidence.

Fixture. A chattel which has be-
come land by annexation.

Forbearance. Refraining from do-
ing something. Negative con-
duct.

Forcible detainer. Keeping posses-
sion of land by force.

Forcible entry. Taking possession
of land by force.

Foreclosure. Proceeding to ex-
tinguish the right of a mortgagor
or pledgor to redeem thing
pledged.

Forfeiture. Penalty whereby that
which belongs to one is lost to
him.

Forgery. Fraudulently making or
altering a writing which purports
to create or modify a legal right.

Franchise. A special privilege con-
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ferred by government on an in-
dividual or a corporation.

Fraud. Deceit.
Freehold. An estate for life, or a

fee.

Fructus industriales. Products of
the soil raised by labor.

Fructus naturales. Natural, peren-
nial growths of the soil.

Fungible. Capable of being re-
placed in kind.

General assumpsit. A contract ac-
tion for the recovery of damages
for breach of inferred contracts
and quasi contracts. Includes
common counts and quantum
counts.

Gift. Voluntary, gratuitous, and
immediate transfer of property
by delivery by one person to an-
other.

Goods. Inanimate movables, or
chattels.

Good will. Benefit acquired by the
establishment of a particular
trade or occupation.

Grant. Transfer of real property
by deed.

Guaranty. An accessory contract,

in which the promisor promises
that another will pay his debt.

Heir. The person to whom the law
passes the title to real estate on
the death of an ancestor.

Hereditaments. Things capable of
being inherited.

Highway. Passage, road, or street,

which every citizen has a right

to use.

Incorporeal. Without body or ma-
terial substance.

Incumbrance. A claim, lien, or lia-

bility attached to property.
Indebitatus assumpsit. "Being in-

debted he promised." A form of

contract action for the recovery
of damages for breach of quasi

contracts and breach of obliga-

tions to pay a debt due by ex-

press contract.
Indemnity. That which is given to

a person to prevent his suffering

damage.
Indenture. Any deed by which two

or more parties enter into re-

ciprocal obligations. Formerly
with serrated edges.

Independent promises. Where the

performance of one does not de-

pend on the performance of the

other.

Indorsement. A writing on the
back of an instrument.

Infant. One under legal age. A
minor.

Inherit. To take as heir.
Injunction. A writ issued by a

court of equity forbidding and
restraining parties from doing
something.

Innate. Inborn ; original with the
individual.

In pari delicto. Equally in fault.

In personam. Against the person.
A right in personam is a definite

right against some particular per-
son.

In rem. In the thing itself. A
right in rem is an indefinite right
which is not exercised against
one person more than another.

Insolvency. Inability to pay debts
in due course.

In statu quo. In the condition in
which one was before.

Insurance. An aleatory contract of
indemnity according to the law
of averages.

Inter vinos. Between the living.

Intestate. Without a will, or testa-

ment.
In transitu. In transit.

Joint contract. One in wtich the
promisors are jointly bound, or
the promisees jointly entitled to

the performance of an obligation.

Joint and several contract. One in

which the promisees may hold
the promisors either jointly or
severally bound to the perform-
ance of their obligation.

Judgment. The decision of a com-
mon law court in an action be-
fore it.

Jurisdiction. Power to hear, try

and determine a case between
litigating parties.

L. S. (locus sigilli). Place of the

seal.

Land. The soil of the earth and
things attached thereto by na-

ture or art, extending indefinitely

upwards and downward.
Law. The sum total of the rules

regarding the legal rights of men
which govern the courts in the

administration of justice.

Lease. The contract by which a

leasehold (estate less than free-

hold) is created.

Legacy. A gift of personal prop-

erty or real property by will.
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Legal right. Authority, backed by
the state, to require another or
others to do or_ refrain from do-
ing something either with respect
to the person or with respect to
some outside object.

Levy. Seizure of property to sat-

isfy a judgment.
Liberty. The right to go where

one pleases so long as he does
not interfere with the rights of
others.

License. Permit to do an act
which would otherwise be illegal.

Lien. A hold or claim which one
person has on the property of an-
other as security for a debt or
charge. A common law lien is

the right to retain possession for
such purpose.

Liquidated damages. Compensation
agreed upon by the parties in ad-
vance for a future breach of con-
tract where the injury to result

is uncertain.
Livelihood. Means of subsistence.

Loan. Money lent at interest. A
loan for use is a bailment of an
article to be used by the borrower
without paying for the use.

Majority. Full legal age.
Marital rights. Such as accrue to
husband (and wife) by virtue of
marriage.

Marriage. Civil status of one man
and one woman for discharging
to each other and the community
the duties incumbent on husband
and wife.

Master. One who has one or more
persons hired by contract to
serve him. One who has control
over an apprentice.

Minority. Under legal age. In-
fancy.

Misrepresentation. Assertion of
that which is untrue. To have
legal effect it must be fraud or
made by one in confidential rela-
tion.

Money. Gold and silver coin and
greenbacks. Medium of ex-
change.

Money had and received. Form
of action in general assumpsit
for certain quasi contracts.

Mortgage. Conveyance of property
as security for a debt, to be void
on payment of it.

Municipal law. The law proper to
any single nation or state, as dis-
tinguished from international law.

Negligence. Failure to use the
care that a reasonably prudent
man would under like circum-
stances. A tort if it causes dam-
age.

Next of kin. Nearest blood rela-
tives.

Nominal damages. Compensatory
damages of a trivial amount
awarded to establish a legal right.

Notary public. A public officer au-
thorized to certify or attest docu-
ments, take acknowledgments of
deeds, etc.

Note, promissory. Unconditional
written promise to pay a certain
sum of money at a future time.

Novation. Substitution of a new
contract for an old by putting a
new party in place of one of the
parties to the old contract.

Nuisance. Anything that by its

use or permitted existence works
annoyance, harm, inconvenience,
or damage to another.

Obligation. The conduct owed to
one who has a right in personam;
a legal bond holding a person to
the performance of some act.

Occupancy. Title acquired in a
thing which belongs to nobody by
taking possession thereof with
such design.

Original acquisition. A way of ac-
quiring title when one is the
first owner.

Orphans' court. The name given to
the probate court in a few states.

Ownership. The right by which a
thing belongs to one to the ex-
clusion of others.

Parol. Oral; by word of mouth.
Partnership. The relation subsist-

ing between two or more persons
who have contracted to share as
co-owners the profits of a busi-
ness carried on by all or by any
of them for all.

Patent. Exclusive right secured to
inventors by the U. S. Govern-
ment to the exclusive use of
their own inventions for a limited
time. Title deed given by state
or nation.

Performance. Fulfillment of an ob-
ligation by leaving nothing more
to be done.

Per minas. By threats.
Per procuration. By proxy.
Personal property. Right to be al-
lowed to use, possess, and dis-
pose of chattels.
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Personal representative. Executor
or administrator of a deceased.

Personal safety. The right to be
exempt from injury and danger
of injury to the person.

Plaintiff. The person who brings
an action in court.

Pleadings. Written allegations as
to claims and defenses in an ac-
tion in court.

Pledge. A bailment of chattels as
security for a debt.

Police power. General power of the
state to preserve public rights at
the expense of private rights.

Post. After, e. g., subsequent por-
tion of a book referred to.

Practice. The form, manner, and
order of conducting law suits.

Precedent condition. An event
lyhich must occur before the ob-
ligation of a promise.

Prescription. Title by adverse pos-
session.

Preventive remedy. Restraining
the doing of an act which would
violate a legal right.

Primogeniture. First born.
Principal. Most important. Chief.
Principal contract. One whose

subject-matter is direct; rather
than auxiliary rights.

Private grant. Conveyances and
leases.

Private law. Law whose subject-
matter is the legal rights of pri-

vate persons, including also civil

procedure.
Private substantive law. Law
whose subject-matter is the an-
tecedent and remedial legal rights
of private persons, excluding pro-
cedure.

Privity. Connection. Mutuality of
interest.

Probate. To prove, as a will.

Probate court. One in which wills

are proved.
Process. Means of compelling a
defendant to appear in court.

Promise. An offer or an acceptance
which involves the obligation to
perform some act.

Promissory condition. An event
which is also a promise, so that

it not only suspends or terminates
the other obligations of a con-
tract but gives a right to damages
for breach thereof.

Proof. Establishment of a fact by
evidence.

Property. Rights of ownership in

land and chattels.

Public calling. A business which is

such a virtual monopoly that the
public has an interest tfierein and
may regulate it to the extent of
such interest.

Public grant. Patent. Conveyance
by state.

Public law. Law whose subject-
matter is the legal rights of the
people as a whole, together with
procedure (criminal, etc.).

Pur autre vie. For another's life.

Purchase. Transmission of property
by voluntary agreement.

Qualified property. Right of own-
ership less than absolute.

Quantum meruit. As much as he
deserves. An action in general
assumpsit on inferred contracts
and quasi contracts.

Quantum valebat. As much as it is
worth. Action in general as-
sumpsit on inferred contracts and
quasi contracts.

Quasi. As if.

Quasi contract. Legal obligation
created by pure implication of
law, but_ enforced by the same ac-
tion as if a contract.

Ratification. Confirmation of a
previous contract or act which is
not binding.

Real estate mortgage. A lien upon
land as security for the perform-
ance of some obligation, to be
void on such performance.

Real property. The right to be al-

lowed to use, possess, and dis-
pose of land, and easements, etc.

Receiver. Person appointed by
court to take control and posses-
sion of property pending litigation
and final decree of court.

Recording acts. Statutes providing
for the recording of deeds, etc.,

in some public office, and that the
record shall be constructive notice
to all subsequent purchasers and
incumbrancers.

Redemption. Act by which a mort-
gagor reclaims the title and pos-
session of things mortgaged.

Redressive remedy. Right to resto-
ration of or compensation for
legal right violated.

Release. Giving up a claim by the
person entitled, to the person
against whom it exists.

Reliction. Increase of land by the
rescission of water.

Remainder. An estate in land (or
interest in chattels) which is ex-
pectant and will begin after an-
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other precedent estate has ter-

minated.
Remedial legal right. A right

against a particular wrongdoer to
have by state authority the pre-
vention or redress of an injury
to be caused, or caused, by the
violation of an antecedent legal
right.

Remedial obligation. The legal
bond holding a wrongdoer to re-
dress his wrong. Correlative with
remedial legal right.

Replevin. Action to recover the
possession of goods.

Representation. Statement of fact.
Reputation. What a person is sup-
posed to be.

Residuary devisee. The person un-
der a will who takes all the lands
of the testator not specifically de-
vised.

Reversion. The residue of an es-
tate left in the grantor after par-
ticular estates have been granted,
and to commence in possession
after the ending of such particular
estates.

Right. The conduct to which one is

entitled from another or others.

SS. (scilicit) "To wit." Used after
statement of venue.

Sale. A contract which transfers
the title to chattels.

Seized. The technical term describ-
ing the possession of a freehold
in lands.

Seizin. Possession of land under
a claim of a freehold. The for-
mal ceremony by which one ob-
tains possession, as livery of
seizin.

Servant. A person employed to
labor not as an agent.

Set-off. A counter-claim which de-
fendant sets up against the claim
of plaintiff. Counterclaim includes
set-off and recoupment. A re-
coupment must arise from the
same transaction as the plaintiff's.

Several. Separate ; distinct. Sev-
eral promisors each binds him-
self for the whole of the obliga-
tion.

Simple. Unconditional. Unsealed.
Special assumpsit. An action of

contract for the recovery of
damages for breach of express
contract.

Specialty. A contract under seal.
Specific performance. An equitable
remedy to compel the substantial
performance of a oromise.

Status. Legal position, or condi-
tion.

Statute of frauds. The name given
to St. 29 Car. II, c. 3, passed in

England, and to the statutes of
the various states patterned there-

on. They provide for memoran-
dum, etc.

Statute of limitations. Statute fix-

ing time within which actions
must be brought, if at all.

Stock. The total capital put into

a corporate enterprise, or a pro-
portional part thereof.

Subject-matter. Riehts created, or
violated.

.Subrogation. Substitution of one
person to the place of a claimant.

Subscribe. To write under.
Subsequent condition. An uncertain

event which must occur after the
obligation of a promise.

Subsidiary. Affording assistance.

Ancillary. Supplementary.
Substantive law. The law which
embraces the rules regarding an-
tecedent and remedial rights, but
not adjective law or procedure.

Succession. Mode by which one set

of men, members of a corpora-
tion aggregate, acquire the rights

of another set.

Successor. One who comes into the
place of another.

Sufferance. Negative consent. Tol-
eration.

Suit. A piroceeding in court.

Supra protest. Over (after) pro-
test.

Surety. One who binds himself for

the payment of money, or other
performance, for another who is

alreadj^ bound to do the same.
Suretyship. An undertaking to an-
swer for a debt, not like guar-
anty to pay if the debtor does
not.

Surrogate. Judicial officer who pre-

sides over a probate court.

Tax. Contribution imposed by gov-
ernment on individuals for the
service of the state.

Tenant. Generally, one who holds
land; specifically, one who holds
land for years of a landlord or
lessor.

Testament. That which is wit-
nessed. A will.

Testator. One who makes a will.

Feminine, testatrix.

Title. The right to property. The
evidence of such right.
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Tort. A violation of a private legal

right in rem; that is, any private
or civil wrong

_ other than
breaches of obligations.

Trademark. A symbol, or mark,
used by a person to indicate that
the article to which it is affixed

is manufactured or sold by him.
Transcript. Official copy of a

court record.
Treasure-trove. Treasure found.

Gold, silver, and other riches
found hidden in a secret place.

Trespass. To invade another's
right of security, or possession of
objects of ownership. A form of
action for the recovery of dam-
ages for such injury.

Trover. Action for the recovery of

damages for the conversion of

goods. Conversion.
Trustee. A person appointed to

execute a trust.

Tutelary. Invested with the guard-

ianship.

Ultra vires. Beyond the power.
Applied to acts of corporations in

excess of charter powers.
Undue influence. Deprivation of

freedom of will by mental con-

straint.

Unenforcible. Not to be put into

execution.
Unilateral. One sided. A contract

where promise is given for an act.

Valid. Of binding force.

Vendor. The seller.

Venue. Locality i the heading of
legal documents showing state and
county.

Verdict. The decision of a jury
upon matters submitted to it.

Violation. Infringement. Non-
observance.

Vis major. Superior force. Inevi-

table accident.

Void. That which has no force or
effect.

Voidable. Having some force, but
which may be avoided.

Waiver. Surrender of some right

or privilege which the law gives.

Warranty. An accessory contract

in which the seller promises the

existence of certain facts as to

the thing sold.

Waste. Lasting and wrongful in-

jury by the holder of a particular

estate to the detriment of the

holder of the reversion or re-

mainder.

Wild animals. Animals in a state

of nature, or temporarily de-

prived of their natural liberty.

Animals ferae naturae.

Will. A written instrument exe-

cuted according to statute, in

which a man makes a disposition

of his property to take eJfect after

death.

Witness. One who gives evidence

in court. One who sees a docu-

ment executed and signs his name
thereto as evidence thereof.
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ABANDONMENT,
loss of easement by, 54, 62.

ACCEPTANCE,
after rejection of offer, 115.

counter offer not, 115.

definition of, 115.

by act, 117.

by promise, 117.

communication of, 117-121.

in unilateral and bilateral contracts, 117.

by silence, 118.

manner of, 118.

failure to receive, 119.

time of, 119.

by post, 120.

by telegraph, 120.

effect of, 121.

revocation of, 121.

relation to consideration, 175.

of deed, 209.

of benefits, 283.

ACCEPTANCE AND RECEIPT,
as used in statute of frauds, 235.

ACCESSION,
title by, 94.

as used in statute of frauds, 222, 225.

ACCESSORY CONTRACTS,
objects of personal property, 84.

defined, 268.

subject matter of, 268.

ACCORD AND SATISFACTION,
as consideration, 173, 183.

defined, 367-368.

discharge pf remedy by. 367-370.
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ACCRETION,
title by, 55.

loss of title by, 63.

ACT,
as legal right or obligation, 6, 103.

as offer, 109.

as acceptance, 117.

voluntary, 172, 275.

ACTIONS,
history of, 100-103.

covenant, 101, 336.

debt, 101, 336.

assumpsit, 102.

quantum meruit, 116, 280, 326.

classified, 280.

indebitatus assumpsit, 280, 326.

quantum valebat, 280, 326.

injunction, bill for, 325.

civil, 326.

conversion, 326.

detinue, 326.

general assumpsit, 326.

special assumpsit, 326.

specific performance, bill for, 336.

replevin, 326.

case, 327.

ejectment, 327.

trespass, 327.

ACT OF GOD,
ground for recovery in quasi contract, 290.

no legal injury caused by, 318.

ADDITIONAL COMPENSATION,
promise to pay, 177.

ADDRESSEE,
defined, 110.

authority of, 120.

ADJECTIVE LAW,
defined, 3.

ADMINISTRATION OF JUSTICE,
agreements interfering with, 195

ADVANTAGES OPEN TO THE COMMUNITY,
rights of, 1, 7-8.

classification of rights of, 35.

definition of, 35.

elements of, 36.
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how acquired, 37.

violations of, 38.

how rights are lost, 39.

ADVERSE POSSESSION,
title by, 54, 63, 330.

ADVERTISEMENTS,
as offers, 109.

AGE,
of consent, 21.

of majority, 24, 149.

AGENCY,
subject-matter of, 160.

creation of, 160, 265.

relation of subject to contracts generally, 264.

rights under, 266.

AGENTS,
agency known, 160.

authorized, 160.

distinguished from servants, 160.

general, 160.

special, 160.

agency unknown, 161.

unauthorized, 162.

relation of to principals, 264-266.

liability of, 349.

AGREEMENT,
definition of, 104, 107.

obligation of, 104.

created by offer and acceptance, 107.

must be definite and certain, 122.

must be made with intent to create legal relations, 123.

reality of, 124-145.

must be lawful, 184.

unlawful, 185.

formal, 206-228.

within statute of frauds, 211-228.

formless, 228.

void, 237.

ALIENATION OF AFFECTIONS,
tort of, 23.

ALIENS,
contractual capacity of, 158.

definition of, 158.

dealings with, 194,
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ANIMALS,
domestic, 75.

wild, 75.

ANTICIPATORY BREACH OF CONTRACT, 341-

ARBITRATION,
agreements to submit to, 197, 199.

ARBITRATION AND AWARD,
discharge of remedy by, 370-371.

ASSAULT AND BATTERY,
tort of, 13.

violations of right of personal safety, 13.

ASSIGNMENT OF CONTRACTS,
by promisor, 163.

at common law, 163.

by promisee, 163.

distinguished from negotiability, 163-164.

personal contracts, 163.

what passes by assignment, 163, 165.

by operation of law, 164.

assignment of liabilities, 165, 336.

in equity, 165.

notice to the debtor, 165.

partial assignment, 166, 335.

under statute, 166, 228.

assignee steps into shoes of assignor, 334-335.

assignment of copyrights and patents, 334.

method of acquiring personal property, 334-336.

ASSUMPSIT,
action in contracts, 103.

action in torts, 103.

special, 102, 326-337.

action in quasi contracts, 103.

general, 103, 326-327.

ATTORNEYS,
contracts with, 143, 158.

practicing without license, 188.

champertous agreements of, 196.

rights and obligations of, 263.

B.

BAILMENT CONTRACT,
definition of, 342, 333.

subject-matter of, 243, 333.

for sole benefit of bailor, 344, 334.
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for sole benefit of bailee, 345, 334.

pledge, 246, 334.

for hire, 247, 334.

innkeepers, 248.

common carriers, 249.

creates only qualified personal property, 333-334.

BANKRUPTCY,
waiver of defense of, 178, 228.

discharge of remedy by, 371.

BENEFICIARY,
right to enforce contracts, 159, 309.

BENEFITS,
liability of corporations for, 149.

return of, 152, 155-156.

no longer consideration for contracts, 171, 179.

doctrine of, in quasi contracts, 281-308.

conferred by wrongdoer, 320.

BEQUESTS,
objects of personal property, 84.

BILATERAL CONTRACTS,
distinguished, 104, 231.

acceptance in, 117.

consideration in, 181.

definition of, 231.

dependency in, 234-236.

breach of, 340.

discharge of, 356.

BILLS OF EXCHANGE,
must be in writing, 211.

general essentials, 257-259.

BREACH OF CONTRACT,
a legal wrong, 90, 321-322, 340.

ground for recovery in quasi contract, 289.

damages in case of, 324.

by promisee, 340-341

by promisor, 340-341.

violation of rights in personam, 340-347.

anticipatory, 341.

before performance is due, 341.

by repudiation, 341-343.

going to the essence of, 341.

in course of performance, 341-346.

in limine, 341.

by prevention, 343-344.

by failure to perform, 344-347,
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of independent promises, 344.

of promissory conditions, 344-346.

discharge by, 363-367.

C.

CANCELLATION AND SURRENDER,
remedy of, 317.

action for, 336.

discharge of contract by, 363.

CAPACITY,
of parties, 146-159.

CASE,
actions of, 327.

CASUAL CONDITIONS,
classification of, 229, 233-236.

definition of, 233.

express, 233-236.

implied, 233-236.

precedent, 233.

subsequent, 233.

discharge of contracts by, 353-356.

waiver of, 353.

CAUSA MORTIS, 331-333.

CAVEAT EMPTOR, 32, 129-130.

CERTAINTY AND UNCERTAINTY, 122-123, 147.

CESTUI QUE TRUST, 310.

CHAMPERTY,
agreements affected with, 196.

meaning of, 196.

CHANGE OF POSITION,
as affecting recovery in quasi contract, 298.

CHARITY,
works of, 190.

CHARTER PARTIES,
conditions in, 235.

CHATTELS,
corporeal, 1, 73-73.

incorporeal, 1, 72-73.

personal, 1, 72.

real, 1, 73.

objects of contracts to sell, and sales, 338-339.

CHECKS,
nature of, 259.

CHOSE IN ACTION, 73,
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CHOSE IN POSSESSION, 73.

CIRCULARS,
as offers, 109.

CLASSIFICATION OF CONTRACTS.
as to form, 229, 231-233.

as to performance, 229, 233-236.

as to validity, 230, 236-237.

as to subject-matter, 237-268.

COMBINATIONS. (See Restraint of Trade.)

COMMERCIAL PAPER,
must be in writing, 211.

COMMON CARRIERS, 249.

COMMON LAW, 4,

contractual disabilities imposed by, 158.

COMPENSATION,
definition of, 321.

for legal injury, 331-324.

COMPOSITIONS WITH CREDITORS,
as consideration, 173.

when fraudulent, 187-188.

discharge of remedy by, 370.

COMPOUNDING FELONY, 196.

COMPROMISES,
when valid consideration, 173, 180.

CONDITIONAL CONTRACT,
definition of, 233.

CONDITIONS,
estates upon, 42-43.

distinguished from representations made to induce contract and

from warranties, 129.

classification of, 229, 233-236.

affecting formation and obligation of contracts, 233.

casual, 233-236.

defined, 233.

distinguished from independent promises, 233-236.

express and implied, 333-236.

mutual dependency, 333-336.

performance of, 233-236.

promissory, 333-236.

precedent, 233-236.

suspending and discharging contracts, 233-236.

concurrent, 334-336.

subsequent, 234-236.

repugnant and void, 376.

ground for recovery in quasi contract, 288.
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in contracts to sell, 338-339.

breach of, 844.

waiver of, 353.

CONFIDENTIAL RELATIONS,
misrepresentations in, 130-132.

what are, 130, 143.

undue influence in, 143-144.

CONFISCATION,
loss of property by, 63, 66, 329.

CONFLICT OF LAWS, 277.

CONFUSION,
title by, 94.

CONNECTED WRITINGS,
under statute of frauds, 212.

CONSENSUAL THEORY OF CONTRACTS, 102.

CONSIDERATION,
history of, 102.

definition of, 171.

detriment not benefit, 171, 179.

good, 172.

quid pro quo, 172

accord and satisfaction, 173, 183.

compositions of creditors, 173.

compromises, 173, 180.

forbearance to sue, 173, 180, 182-183.

gratuitous undertaking, 173.

moral obligation, 173, 176.

past, 173, 176.

subscription papers, 173, 176.

sufficiency of, 173.

adequacy of, 174.

in unilateral agreements, 175.

in bilateral agreements, 181.

mutual promises, 181.

CONSTRUCTION OF CONTRACTS,
general rules, 272-277.

primary rule—^intention, 272.

whole of contract given effect, 272-273.

clerical errors, 273.

custom and usage, 273.

grammar, 273.

meaning of words, 273.

plain, literal signification, 273.

surrounding circumstances, 274.

written and printed words and figures, 374.
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ambiguous language, 275.

construction by the parties, 275.

documents part of same transaction, 275.

penalties and liquidated damages, 276.

upholding the transaction, 276.

CONTRACT,
form of personal property, 1, 9, 69, 81, 85.

right of, 35-39.

ancient essentials of, 100-103.

definition of, 103-104.

modern essentials of, 103-106.

agreement broader than, 104-106.

essentials of, 104-106.

obligation of, 104.

involving superabounding confidence, 130-132.

uberriinae, fidei, 130-133.

made by agents, 159-162.

joint, 168, 233.

joint and several, 168, 170, 233.

several, 168, 170, 233.

unenforcible, 191.

under seal, 206-210.

of record, 207.

required to be in writing, 210-328.

bilateral, 331.

express, 331.

inferred, 331.

quasi, 231.

unilateral, 231.

oral, 233

specialty, 233.

written, 333.

conditional, 233-336.

executed, 333.

executory, 333.

unconditional, 233.

valid, 236.

subject-matter of, 337.

voidable, 337.

for conveyances, 238.

principal, 238.

for leases, 239.

to sell, 240.

for bailment, 243-351.

of insurance, 251-356
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to loan, 356.

bills and notes, 257.

to marry, 260.

for services, 261-367.

accessory, 268.

modified, 287.

substantially performed, 287.

lapsed, 288.

lack of authority to make, 291.

effect of valid express on quasi, 301.

actions of, 326.

CONTRACTUAL OBLIGATION,
different meanings of, 103-106.

nature of, 103.

essentials of, 104-106, 171.

parties must intend to create, 133.

cannot be imposed on third party, 159.

CONTRIBUTION,
a quasi contractual obligation, 311.

CONVERSION. (See Trover.),

tort of, 347.

CONVEYANCE,
covenants in, 56.

general requisites of, 56-67, 207-210.

required to be delivered, 57, 209.

required to be under seal, 57, 207.

required to be in writing, 208.

under statute of frauds, 218-222.

definition of, 238.

subject-matter of, 238.

construction of, 276.

CONVICTS,
contractual capacity of, 158.

COPYRIGHT,
object of personal property, 87.

how acquired, 97-98.

infringement of, 348.

CORPORATIONS,
contractual capacity of, 148.

attributes of, 266.

COUNSEL FEES,
when recoverable, 319.

COURTS,
agreements to oust jurisdiction of, 196.

functions of, 307.
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COVENANT,
running with land, 58.

action of, 101, 326.

to stand seized, 208.

in unilateral and bilateral agreements, 334-235.

breach of, 340.

CRIMES,
defined, 6.

agreements to commit, 186.

compounding, 196.

subject-matter of, 237.

CRIMINAL CONVERSATION,
tort of, 23-23.

CRIMINAL PROSECUTION,
threats of, 139.

CURTESY, 43.

CUSTODY AND CONTROL OF CHILDREN, 21.

CUSTOM AND USAGE, 271, 373.

D.

DAMAGES,
exemplary, 316, 323.

definition of, 317.

elements of, 317.

theory of, 317-323.

consequential, 323.

direct, 333.

general, 333.

liquidated, 333.

nominal, 323.

special, 323.

for breach of contract, 324.

for failure to perform quasi contract, 334.

for torts, 334.

measure of, 334-335.

functions of court and jury in assessing, 334.

actions for recovery of, 335-328.

DEAD BODIES, 79.

DEATH,
terminates offer, 115.

terminates agency, 160.

assignment by, 164.

effect on joint and several obligations, 167-169.

discharge by, 356.
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DEBT,
definition of, 80.

of record, 80.

simple contract, 81.

specialty, 81.

quasi contract, 82.

remedial obligation, 82.

action of, 101, 326.

DEBTS OF RECORD, 80.

DECEIT. (See Fraud),

tort of, 33-34, 60, 348.

ground for recovery in quasi contract, 284.

DEED POLL,
definition of, 308.

DEEDS,
quitclaim, 56.

requisites of, 56-57, 207-210.

warranty, 56.

agent's authority to make, 160, 212, 222.

consideration in, 173, 207.

acceptance of, 209.

DELIVERY OF DEEDS,
necessity of, 57, 209.

in escrow, 210.

DEMAND AND NOTICE,
waiver of, 174.

DB MINIMAS NON CURAT LEX, 319.

DEPENDENCY,
implied, 234-235.

a question of intention, 234-235.

a question of relative time of performance, 235.

general, 235.

mutual, 235.

DESCENT,
title by, 52-54.

DETINUE,
action of, 326.

DETRIMENT,
as consideration, 171, 179.

DILIGENCE,
obligation imposed by law, 311.

DISAFFIRMANCE,
for misrepresentation and fraud, 130-133.

for duress, 138-142.
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for undue influence, 142-146.

by infants, 151.

by insane persons, 156.

DISCHARGE IN BANKRUPTCY,
waiver of, 174.

loss of personal property by, 371.

DISCHARGE OF ANTECEDENT RIGHTS OF CONTRACTS,
by operation of contract, 353-356.

by performance, 356-360.

by tender, 358.

by new contract, 360-363.

by novation, 360.

by rescission, 360.

by cancellation and surrender, 363.

by alteration, 363.

by breach, 363-367.

DISCHARGE OF REMEDIAL RIGHTS OF CONTRACTS,
by accord and satisfaction, 367-370.

by act of the parties, 367.

by operation of law, 367.

by release, 367.

by arbitration and award, 370-371.

by bankruptcy, 371.

by judgment, 371.

by change in law, 373.

by statute of limitations, 373.

DIVORCE,
grounds for, 34.

kinds of, 24.

DOCUMENT,
evidence that it is not a contract, 270.

proof of, 370.

discharge of, 362.

DOWER, 43.

DRUNKARDS,
contracts of, 155.

contractual capacity of, 155.

DURESS,
not a tort, 31.

of imprisonment, 138.

per minas, 139.

effect of, 141.

in execution, 141.

in inducement, 141.

of goods, 141.



434 INDEX

distinguished from undue influence, 142.

distinguished from unlawfulness, 198-199.

ground for recovery in quasi contract, 286.

E.

EARNEST AND PART PAYMENT,
as used in statute of frauds, 225.

EASEMENTS,
definition of, 50.

illustrations of, 50.

EJECTMENT, 316-317, 327.

ELECTION OF REMEDIES, 303.

EMBLEMENTS, 74-75.

EMINENT DOMAIN,
loss of property by, 63, 66, 350-352.

EMPLOYMENT CONTRACT,
subject-matter of, 361.

EQUITY AND GOOD CONSCIENCE, 280.

ESCHEAT,
loss of property by, 63.

ESCROW, 57.

ESSENCE OF THE CONTRACT,
breach going to the, 341.

ESTATES,
freehold, 42-43.

fee-simple, 42.

fee-tail, 42.

on condition, 43.

less than freehold, 43-44.

life, 43.

at sufferance, 44.

at will, 44.

for years, 44.

remainders and reversions, 44-45.

year to year, 44.

ESTOPPEL,
title by, 54.

loss of property by, 63.

application of in agreement, 126.

creation of agency by, 160.

application of in quasi contracts, 284.

EVIDENCE,
part of adjective law or procedure, 3.

seal as, 208.
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relation of statute of frauds to, 311.

rules of, 369-372.

that document is not a contract, 369-271.

oral, 269-270.

as to terms of contract, 271.

EX AEQUO ET BONO, 380.

EXECUTED CONTRACTS,
create rights in rem, 100.

definition of, 233.

EXECUTORS AND ADMINISTRATORS,
contracts of, within statute of frauds, 313.

EXECUTORY CONTRACTS,
create rights in personam, 100.

definition of, 233.

unconditional, 233.

upon condition, 233.

EXPRESS CONTRACTS,
definition of, 231.

FAILURE OF CONSIDERATION,
discharge by, 353.

FALSE IMPRISONMENT,
tort of, 17.

violation of right of liberty, 17.

FAMILY RELATION,
fiduciary, 143.

liability of members in quasi contract, 304-307.

FAMILY RIGHTS,
defined, 19.

dominical, 19.

marital, 19.

parental, 19.

tutelary, 19.

elements of, 20.

how acquired, 21.

violations of, 32.

how lost, 23.

FEE-SIMPLE,
estates, 42.

FIDUCIARIES,
duty of disclosure by, 130-132, 143-144,

who are, 130-133, 143-144-
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FIGURES,
controlled by words, 274.

FINDER,
rights of, 93.

FIXTURES,
are land, 49-50.

tests for determining what is a, 49, 71-72.

definition of, 71.

under statute of frauds, 218.

FORBEARANCE TO SUE,
as consideration, 173, 180, 182-183.

FORMAL CONTRACTS,
enumeration of, 206-311.

definition of, 207.

specialties, 207.

commercial paper, 211.

writing required by statute of frauds, 211-228.

discharge of, 362-363.

FORMLESS CONTRACTS, 228

FRAUD. {See Immunity from Fraud),

elements of, 31-32, 133.

violation of right to immunity from, 33.

tort of, 33-34.

definition of, 133.

representation, J34.

falsity, 135.

material fact, 135.

intention to deceive, 136.

knowledge of falsity, 136.

material inducement, 137.

effect of, 138.

injury, 138.

ground for recovery in quasi contract, 284.

special damage necessary, 321.

FRAUDS, STATUTE OF. (See Statute of Frauds.)

FREEHOLDS, 42-43.

FRUCTUS INDUSTRIALES, 48, 74-75, 218.

FRUCTUS NATURALES, 48, 74-75, 218.

G.

GENERAL ASSUMPSIT,
action of, 103, 326-327.

GENERAL AVERAGE,
quasi contractual obligation of, 311.



INDEX 437

GIFT,
not legally obligatory, 173.

in form of lottery, 193.

definition of, 330.

inter vivos and causa mortis, 330-333.

GOODS,
abandoned, 93.

lost, 93.

sales of, under statute of frauds, 222-238.

GOOD WILL OF BUSINESS,
object of personal property, 86.

GUARANTIES,
under statute of frauds, 313-215.

dependency of, 234.

subject-matter of, 268.

GUARDIANS AND WARDS.
rights and duties of, 19-24.

H,

HEALTH AND SAFETY,
agreements injuring, 30S.

HEIRLOOMS, 71.

HEREDITAMENTS,
corporeal, 46.

incorporeal, 46, 59.

HIGHWAYS,
right of, 35-39.

HISTORY OF ACTIONS, 100-103.

HUMAN LAW, 1-2.

HUSBAND AND WIFE,
rights and duties of, 19-34.

contracts between, 143.

ILLEGALITY,
distinguished from consideration, 173.

general rules as to, 184-305.

partial, 184-185.

as affecting recovery in quasi contract, 397.

ILLITERACY,
as affecting contractual capacity, 155.

IMBECILE,
contractual capacity of, 155.

definition of, 155
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IMMORAL AGREEMENTS,
unlawfulness of, 199-302.

IMMUNITY FROM FRAUD,
right to, 1, 7-8.

definition of right, 30.

elements of, 31.

how right is acquired, 33.

violations of, 33.

how right is lost, 34.

IMPOSSIBILITY,
inherent, 177.

legal, 235.

discharge by, 355.

of performance, 355-356.

IMPRISONMENT,
duress of, 138.

threats of, 139.

INCAPACITY OF PARTY,
as affecting power to contract. 147.

ground for recovery in quasi contract, 391.

INDEBITATUS ASSUMPSIT, 380, 336.

INDEMNITY,
for illegal acts, 199-300.

under statute of frauds, 314.

when document is lost, 363.

INDENTURE,
definition of, 308.

INDORSEMENT,
of commercial paper, 258, 334-336.

INFANCY,
ground for rescission, 151.

specific performance by, 153.

personal privilege to plead, 154.

waiver of defense of, 178.

INFANTS,
contracts of, 149.

definition of, 149.

contractual capacity of, 149.

time of attaining majority, 149.

liability on quasi contract, 150, 305-307.

disaffirmance of voidable contracts by, 151.

requisites of rescission by, 151.

effect of disaffirmance and ratification by, 154.

INFERRED CONTRACTS,
definition of, 231,
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INJUNCTION,
remedy of, 314, 316.

action for, 325-326.

INJURY,
meaning of, 138.

IN LIMINE, 841.

INNKEEPERS, 348.

INNOCENT THIRD PARTIES,
rights on agreements affected by mistake, 128.

rights on contracts procured by misrepresentation, 132.

rights on contracts procured by fraud, 138.

rights on contracts procured by duress, 141.

rights on contracts procured by undue influence, 145.

rights against infants, 154.

rights against drunkards, 157.

rights against persons non compos mentis, 157.

protected against suits in quasi contracts, 299.

IN PARI DELICTO, 191, 297.

INSANExPERSONS,
contracts of, 155.

contractual capacity of, 155.

liability for necessaries, 155, 305.

INSANITY,
termination of offer by, 115.

definition of, 154.

termination of agency by, 160.

INSOLVENCY,
loss and gain of property by, 330.

IN SPECIE, 152.

IN STATU QUO, 153, 155-156.

INSURANCE CONTRACT,
requirement of writing for, 328, 253.

definition of, 351.

duty of disclosure on making, 351.

subject-matter of, 251, 353.

fire, 253.

conditions in, 254, 255.

life, 254.

INTELLECTUAL LABOR.
title by, 96-99.

INTENTION,
in agreement, 107.

meaning of "common," 116.

definite, 123.

to create legal relations, 123.
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unreal, 124-135.

failure to express, 125.

as an element of fraud, 133.

to deceive, 136.

innocently illegal, 185.

of one party illegal, 185.

primary rule of construction, 272.

not necessary for quasi contract, 279.

INTEREST,
contracts that must be in writing, 228.

INTERPRETATION OF CONTRACTS, 269-277.

INTER VIVOS, 331-333.

INTESTACY, 329.

IPSO FACTO. 353.

J.

JEST,
promise made in, 183.

JOINT AND SEVERAL CONTRACTS,
definition of, 168, 232.

presumption, 168.

survivorship in, 168-170.

discharge of, 170.

suits on, 170.

JOINT CONTRACT,
definition of, 168, 833.

presumption of, 168.

release in, 168-170.

suits on, 168.

survivorship in, 168-170.

JUDGMENTS,
finality of, 303-304.

as quasi contracts, 313.

loss and gain of property by, 330.

discharge of remedy by, 371.

JUDICIAL SALES,
title by, 55.

title lost by, 61.

JURISDICTION,
agreements ousting, 196.

JURY,
functions of, 101, 307.
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K.
KNOWLEDGE,

of offer essential, 110, 118.

of revocation of offer essential, 112.

equivalent to notice, 113.

of acceptance not essential, 120.

duty to disclose facts within, 129.

as an element of fraud, 133.

of insanity, 155.

of unlawful intent of other party, 192-193.

L.

LACK OF AUTHORITY,
ground for recovery in quasi contract, 291

LAND,
definition of, 47.

what included by term, 47-50.

agreements within statute of frauds, 218-221.

LATERAL SUPPORT, 50.

special damage necessary, 321.

LAW,
substantive, 1-3.

definition of, 2.

positive, 2.

adjective, 3.

representations of, 134.

questions of, 270.

LEASE,
definition of, 57, 239.

assignment of, 58-59.

covenants in, 58, 74.

under statute of frauds, 58, 218.

subject-matter of, 239.

LEASEHOLDS, 73.

LEGAL INJURY,
condition precedent to recovery of damages, 317-318.

definition of, 317-318.

what is not, 318-320.

what is, 320-321.

elements of, 322, 324.

non-pecuniary, 324.

pecuniary, 324.

LEGAL PROCESS,
right to freedom from abuse of, 35-39.
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LEGAL RIGHTS,
definition of, 3, 315.

antecedent, 5, 315.

remedial, 5, 315.

in personam, 5-6, 315, 353-372.

in rem, 5-6, 315.

private, 6-9, 315.

public, 6-7, 315.

classified, 7-9.

as consideration, 171-173.

LEGAL TENDER, 76-78.

LEX FORI, 377.

LEX LOCI CONTRACTUS, 277.

LEX LOCI SOLUTIONIS, 277.

LEX SITUS. 277.

LIABILITY,
cannot be assigned, 163, 165.

LIBEL,
tort of, 28.

LIBERTY,
right of, 1, 7-8.

definition of, 15.

elements of right of, 16.

how right acquired, 16-17.

violations of right of, 17.

how lost, 18.

LICENSE, 45.

practicing without, 188.

LIENS,
definition of, 84.

objects of personal property, 84.

LIMITATIONS, STATUTE OF. (See Statute of Limitations.)

LIQUIDATED DAMAGES, 333.

LIVELIHOOD,
rights of, 35-39.

LOANS,
definition of, 356.

subject-matter of, 256-259.

bills and notes, 257.

LOCUS POENITENTIAE, 112.

LOTTERIES,
definition of, 193.

illegality of, 193.

LUNATICS,
contracts of, 155-157,
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contractual capacity of, 155.

definition of, 155.

M.
MAINTENANCE,

meaning of, 196.

unlawfulness of, 196.

MALICIOUS PROSECUTION,
requisites of, 36-37.

tort of, 38.

when special damage necessary, 321.

MALUM IN SE. 297.

MALUM PROHIBITUM, 297.

MANDAMUS, 317.

MANURE,
classed as land, 48.

MARRIAGE,
form of, 21.

restrictions on, 21-22.

rights incident to, 21-22, 260.

title by, 55.

of infants, 149.

of insane persons, 155.

assignment by, 164.

as consideration, 174.

agreements affecting freedom of, 200.

agreements interfering with, 200.

relation of, to statute of frauds, 215, 260.

subject-matter of, 260.

damages for breach of promise of, 334.

loss and gain of property by, 329.

MARRIED WOMEN,
contractual capacity of, 157.

MASTER,
liability of, 11, 27, 262, 349.

rights of, 19-24, 262.

MEASURE OF DAMAGES, 324-328.

MEMORANDUM,
under statute of frauds, 211-213, 226-228.

MENTAL INCAPACITY,
element in establishing undue influence, 142.

effect on contract of, 149-155.

MERGER,
of joint contracts, 168.

discharge by, 361.
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MISREPRESENTATION,
innocent distinguished from fraudulent, 129.

effect of, 132.

ground for rescission, 133.

of intention, 134.

of law, 134.

of opinion, 134.

must induce making of contract, 137.

ground for recovery in quasi contract, 285.

MISTAKE,
distinguished from fraud, 125.

ground for reformation, 125.

vitiating agreement, 125.

as to existence of thing, 126.

as to nature of transaction, 126.

as to terms of offer, 126.

as to identity of promisee, 127.

as to identity of thing, 127.

coupled with fraud, 128.

effect of, 128.

ground for recovery in quasi contract, 293-295.

MONEY, 75-78.

MONOMANIAC, 155.

MONOPOLIES,
agreements creating, 202.

MORAL OBLIGATION,
as consideration, 173, 176.

MORALS,
agreements against good, 199.

MORTGAGE,
definition of, 85.

object of personal property, 85.

subject-matter of, 268.

N.

NATURAL RIGHTS, 10, 13, 16-17, 21, 27, 29, 32, 37.

NECESSARIES (FOR PERSONS OF INCAPACITY),
liability for, 305.

definition of, 306.

functions of court and jury concerning, 307.

NECESSITY,
works of, 190.

NEGLIGENCE,
tort of, 14, 60, 348.
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agreements relieving from. 202.

special damage necessary, 321.

NEGOTIABLE INSTRUMENTS.
assignment of, 163.

doctrine of, 357-259.

payment by, 358.

NON COMPOS MENTIS,
contracts of, 154-157.

definition of, 154.

temporary derangement, 154.

total derangement, 154.

partial derangement, 155.

disaffirmance and ratification by, 156-157.

requisites of disaffirmance, by, 156.

disaffirmance, personal privilege of, 157.

effect of disaffirmance by, 157.

NONDISCLOSURE,
effect of, 134-135.

NOTICE,
of withdrawal of offer, 113.

of assignment, 165.

of fire loss, 254.

of default, 259.

of election between alternative promises, 358.

NOVATION,
relation to statute of frauds, 214, 360.

distinguished from right of stranger to enforce contract, 309.

by change of parties, 360-362.

discharge by, 360-362.

NUISANCE,
tort of, 38-39, 60, 331, 348.

NUMBER,
of parties, 167-170.

O.

OBJECT OF AGREEMENT,
illegality of, 184-205.

must be legal, 184.

OBJECTS OF OWNERSHIP, 46-50, 70-88.

miscellaneous, 79.

OBLIGATIONS,
definition of, 104.

of contract, 104.
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imposed only on definite persons, 147.

assignment of, 164.

imperfect, 172.

relation of conditions to, 333-236.

imposed on public callings, 362-263.

of quasi contract, 379.

equitable, 280-308.

law will not make better than parties have, 302.

statutory and customary, 308-313.

of record, 313.

remedial, 314-338.

OCCUPANCY,
title by, 92-94.

OFFER,
definition of, 108.

distinguished from invitation, 109.

made by words or conduct, 109.

communication of, 110.

duration of, 111

revocation of, 111-113.

lapse of, 113-115.

rejection of, 115.

OFFER AND ACCEPTANCE,
absolute identity essential, 105, 115.

agreement created by, 107.

two offers not, 108.

OPERATION OF CONTRACTS,
as to third parties, 159.

as to assignees, 162-167.

as to parties thereto, 167-170.

as to subject-matter, 353-356.

OPINION,
representations as, 134.

OPTION,
distinguished from offer, 112.

ORAL CONTRACTS,
definition of, 232.

reformation written to conform to, 317.

ORAL EVIDENCE, 370-272.

ORIGINAL ACQUISITION, 52, 91, 100, 350-352

OWNERSHIP,
in common, 89.

joint, 89.

severalty, 89.
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P.

PARENTS AND CHILDREN,
rights and duties of, 19-24.

PAROL EVIDENCE,
inadmissibility of, 270-273.

PARTIES,
mistake of, 127.

certainty of, 146-148.

competency of, 148-159.

privity of, 159-167.

number of, 167-170.

PARTNERSHIP CONTRACT,
under statute of frauds, 219.

subject-matter of, 261.

distinguished from corporations, 266.

powers of partners, 266-267.

kinds of, 367.

PART PAYMENT,
as consideration, 174.

as used in statute of frauds, 225.

PART PERFORMANCE,
under statute of frauds, 313.

breach after, 341.

PAST CONSIDERATION, 173, 176.

PATENT,
object of personal property, 87.

how acquired, 98-99.

infringement of, 348.

PAYMENT,
of part of debt as consideration, 174.

part, under statute of frauds, 335.

concurrent condition with delivery, 234-336.

discharge by, 358.

PENALTIES AND LIQUIDATED DAMAGES, 376.

PERFORMANCE,
in ignorance of offer, 118.

part, under statute of frauds, 312.

of condition, 333-336.

relation to implied conditions, 334.

substantial, 387.

specific, 316, 336.

repudiation of, 341-343, 363-367.

prevention of, 343-344, 363-367.

failure of, 344-347, 363-367.

discharge by, 356-360.
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PERSONAL CONTRACTS.
assignability of, 163.

PERSONAL PROPERTY,
right of, 1, 7-9.

definition of, 65.

elements of, 67-90.

how acquired, 91-339.

under statute of frauds, 222-228.

violations of, 340-349.

how lost, 350-372.

PERSONAL SAFETY,
right of, 1, 7-8.

definition of, 10.

elements of, 11.

how acquired, 12.

violations of, 13;

how lost, 14.

PERSONALTY. (_See Personal Property),

itifants contracts relating to, 151.

PHYSICAL RESTRAINT,
in duress, 138.

PHYSICIAN,
liability of, 14.

contracts with, 143, 158.

rights and obligations of, 263.

PLEADING, 2-3.

PLEDGE,
definition of, 85.

object of personal property, 85.

subject-matter of, 268.

POLICE POWER,
loss of property by, 63, 66, 350-352.

POSSIBILITY OF REVERTER, 45.

POSSESSION,
foundation of ownership, 92.

POWER OF ATTORNEY,
of infants, 150.

of persons non compos mentis, 155.

PRACTICE, 2.

PRESENTMENT,
of commercial paper, 259.

PREVENTION,
breach by, 334-344.

discharge by, 363-367.
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PRINCIPAL,
disclosed, 160-162.

undisclosed, 160-162.

liability of, for acts of agent, 160, 349.

and agent, 264-266.

PRINCIPAL CONTRACT,
definition of, 338.

subject-matter of, 238.

PRINTED CONTRACTS,
construction of, 274.

PRIORITY,
of contracts, 81-82.

legislature cannot change, 372.

PRIVATE GRANT, 55, 61.

PRIVILEGED COMMUNICATIONS, 27.

PRIVITY OF PARTIES, 159-167.

PROCURING REFUSAL TO CONTRACT,
tort of, 38, 348.

special damage necessary, 321.

PROFITS,
when recoverable, 319.

PROMISE,
a proposal accepted, 108.

offer of, 109.

promise for act, 110.

promise for promise, 110.

acceptance by, 117.

absolute, 233, 344.

dependent, 233-236, 344-346.

divisible, 233, 344.

independent, 233, 344-346.

subsidiary, 233, 344.

for sole benefit of third party, 309.

PROMISEES,
ioint. 89.

joint and several, 89.

several, 89.

rights of, 103.

breach of contract by, 340-344.

refusal to accept repudiation, 342.

PROMISSORY CONDITIONS,
classification of, 233-236.

definition of, 233-234.

dependency in, 234-236.
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breach of, 344-346.

discharge of, 357-360, 363-367.

PROMISSORY NOTES,
must be in writing, Sll.

general essentials, 257-259.

PROPERTY,
right of, 1, 7-9.

divisions of, 8.

importance of, 8.

absolute, 41, 65-67.

qualified, 41, 65-67.

inaccurately applied to objects of ownership, 67.

threats to destroy, 141.

of married woman, 157,

PROSECUTION,
threats of, 139.

agreements stifling, 196-197.

PRO TANTO, 211.

PUBLIC CALLING, 263-363, 313.

PUBLIC GRANT,
title by, 55.

PUBLIC OFFICE AND OFFICERS,
agreements to interfere with, 195.

PUBLIC POLICY,
agreements against, 194-305.

PUBLIC SERVICE COMPANIES,
agreements concerning liability, 203.

implied obligation of, 263, 313.

PUNCTUATION,
in construction of contracts, 273.

PURCHASE,
title by, 52, 54.

Q.

QUANTUM MERUIT, 116, 280, 336.

QUANTUM VALEBAT, 380, 336.

QUASI CONTRACTS,
form of personal property, 1, 9, 69, 83.

as affected by illegality, 191-192.

definition of, 231, 379.

distinguished, 231, 279.

obligations equitable, 280-308.

damages in, 300.

obligations statutory, 308.
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obligations customary, 309-313.

obligations of record, 313.

discharge of, 367.

QUID PRO QUO, 101-103, 172, 174.

R.

RATIFICATION,
of contracts procured by misrepresentation, 132.

of contracts procured by fraud, 138.

of contracts procured by duress, 141.

of contracts procured by undue influence, 145.

by infants, 153.

by insane persons, 156-157.

READINESS AND WILLINGNESS, 344, 358.

REAL PROPERTY,
right of, 1, 7-9.

definition of, 41.

elements of, 45-52.

how acquired, 52-59.

violations of, 60-61.

how lost, 61-63.

REALTY. {See Real Property),

infants' contracts relating to, 151.

insane persons' contracts relating to, 156.

REFORMATION,
for mistake of both parties, 317.

for mistake of one party and fraud of other, 317.

of contracts, 317.

action for, 326.

RELEASE,
by joint, and joint and several parties, 168-170.

under seal, 208.

discharge of remedial right by, 367.

RELICTION,
title by, 55.

REMAINDERS, 44.

REMEDIES,
personal property, 2, 8, 69, 82, 315.

preventive, 3, 316.

private, 3, 314-828.

public, 2, 315-316.

redressive, 2, 316.

classified, 315-316.

definition of, 315,
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discharge of, 367-373.

REMOVAL OF LATERAL SUPPORT,
tort of, 60.

RENT, 59, 74.

REPLEVIN, 317, 326.

REPRESENTATIONS,
distinguished from warranties, 31, 129.

distinguished from conditions, 129.

definition of, 134.

what constitute, 134.

material, 135.

false, 135.

falsity known, 136.

made to be acted on, 136.

reasonably relied and acted on, 137.

REPUDIATION,
breach by, 341-343.

must be accepted by promisee, 341-343.

discharge by, 363-367.

REPUTATION,
right of, 1, 7-8.

definition of right of, 35.

distinguished from character, 25.

elements of right of, 26.

how acquired, 27-28.

violations of, 28-39.

how right is lost, 39.

RES ADJUDICATA, 303, 371.

RESCISSION,
remedy of, 314.

action for, 336.

discharge by, 360.

RESTITUTION,
when necessary for rescission, 153, 156.

RESTRAINT OF TRADE,
agreements in, 303.

monopolies, 303.

partial, 303-204.

RETALIATION, 315.

REVERSIONS, 44.

REVOCATION OF OFFER,
time of. 111.

by expiration, 113.

notice of, 113.

by operation of law, 114-115.
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REWARDS FOR INFORMATION 109-111.

RIGHTS, {See Legal Rights), 4, 12.

S.

SALES,
of property for illegal use, 186-187.

within statute of frauds, 222-228, 336.

dependency in, 233-286.

definition of, 240, 336.

subject-matter of, 240.

distinguished from contracts to sell, 241, 337-339.

essentials of, 337-339.

tests of, 338-339.

SATISFACTION,
as consideration, 173.

discharge by, 367-370.

of accord, 368.

SCIENTER, 133.

SEAL,
offer under, 112, 307.

implies consideration, 173.

abolished, 207.

agreements requiring, 207.

definition of, 208.

nature of, 208.

contracts under, how proved, 270.

SECONDARY ACQUISITION, 52, 91, 100, 339-339. 350-353.

SEDUCTION,
tort of, 33-33.

SEPARATION,
agreements for, 300.

SERVANT,
liability of, 14, 363, 349.

rights of master against, 19-24, 262.

SERVICES,
objects of personal property, 88.

SEVERAL CONTRACTS,
definition of, 168, 232.

presumption, 168.

suits on, 170.

survivorship in, 170.

SHIPS AND VESSELS, 78-79.

SIGNING OF DEEDS, 57, 208-209.

SILENCE,
as a promise, 118-119.
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as a misrepresentation, 132, 134.

SLANDER,
tort of, 28.

when special damage necessary, 331.

SLANDER OF TITLE, 60, 321.

SOCIETY AND CONTROL OF FAMILY,
rights of, 1, 7-8.

SOIL, 47.

SOVEREIGN STATES,
competency of, to contract, 148.

SPECIAL ASSUMPSIT, 103, 336-327.

SPECIAL DAMAGE,
when necessary to legal wrong, 28, 31, 35, 36, 321.

SPECIALTIES,
object of personal property, 81.

discussion of, 206-210.

definition of, 207, 232.

discharge of, 362-363.

SPECIFICATION,
title by, 94.

SPECIFIC PERFORMANCE,
will not lie in case of misrepresentation, 130.

will not lie for infant, 153.

remedy of, 316.

action for, 326.

STATUTE LAW, 4.

directory and mandatory. 188-190.

some requirements of, 228.

some obligations imposed by, 308.

STATUTE OF FRAUDS,
reason for, 311.

executed contracts under, 312.

fourth section of, 312.

memorandum for, 212, 226-228.

part performance under, 212.

seventeenth section of, 213.

promise to answer for debt of another, 213.

promise of executor or administrator, 313.

guaranties, 214.

agreements made upon consideration of marriage, 315.

agreements not to be performed in one year, 316.

conveyances of real property, 318-222.

sales of personal property, 222-228.

contracts for work, labor and materials, 233,

part payment under, 225.
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receipt and acceptance under, 225.

ground for recovery in quasi contracts, 293.

STATUTE OF LIMITATIONS,
waiver of, 178, 228.

discharge of remedy by, 372.

legislative change of; 373.

STATUTES,
directory, 188-190.

mandatory, 188-190.

some provisions of, 238, 308.

STIFLING PROSECUTION, 196-197.

STOCK,
object of personal property, 84.

STRANGER,
contracts enforced by, 159, 309.

SUBJECT-MATTER,
illegality of, 184-205.

legality of, 184.

must be legal, 184.

definition of, 237.

of contracts, 237-268.

of conveyance, 238.

of lease, 239.

of sale, 240.

of bailment, 242.

of insurance, 351.

of marriage, 260.

of employment, 261.

SUBSTANTIAL PERFORMANCE,
ground for recovery in quasi contract, 287.

SUBSTANTIVE LAW,
classification of, 1-2.

definition of, 2.

subject-matter of, 3.

SUNDAY,
work and labor on, 190.

SURETYSHIP, 268.

SURVIVORSHIP,
of joint, joint and several, and several contracts, 89.

TAXATION,
property taken by, 61, 63, 66, 350-352,

TECPINICAL WORDS,
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evidence of, 271.

construction of, 273.

TENDER,
readiness and willingness, 344, 358.

discharge by, 358.

TESTS OF SALE, 338-339.

THIRD PARTIES. (See Innocent Third Parties),

right to sue on contract, 159, 309.

TIME,
prescribed, 113, 119.

reasonable, 114.

of acceptance, 119.

essence of contract, 276.

TORT,
defined, 6.

violation of right in rem, 90, 347-349.

agreements to commit, 187.

subject-matter of, 237.

distinguished from quasi contracts, 282.

as affecting recovery in quasi contract, 284.

legal injury caused by, 321-322.

damages for, 324.

actions of 326-328.

TRADEMARK,
object of personal property, 86.

how acquired, 97.

infringement of, 348.

TRESPASS,
to realty, 60.

action of, 327.

on the case, 327.

tort of, 347-348.

TRESPASS ON THE CASE,
action of, 327.

relation of assumpsit to, 327.

TROVER,
action of, 326-327.

TRUST, 45, 310, 311.

U.

UBERRIMAE FIDEI, 130-131, 133.

ULTRA VIRES, 149.

UNCONDITIONAL CONTRACTS,
definition of, 233.
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UNDUE INFLUENCE,
not a tort, 31.

distinguished from duress, 143.

what constitutes, 143.

in confidential relationships, 143.

no confidential relationship 144.

presumptions. 144.

effect, 145.

ground for recovery in quasi contract, 385.

UNILATERAL CONTRACTS,
distinguished from bilateral, 104, 331.

acceptance in, 117.

consideration in, 175.

definition of, 231.

dependency in, 333-336.

breach of, 340.

discharge of, 356.

UNJUST ENRICHMENT, 380.

USAGES,
oral evidence of, S71.

meaning of words according to, 373.

USURY,
definition of, 194.

illegality of, 194.

V.

VALID CONTRACT,
elements of, 104.

definition of, 236.

VIOLATION OF WATER RIGHTS, 60.

VOIDABLE CONTRACT,
distinguished from void agreement, 104.

result of incapacity and lack of freedom of action, 129, 149.

rescission of, 132, 138, 141, 145, 152, 156, 326.

definition of, 237.

recovery in quasi contract, 384-287, 291.

breach of, 340.

VOID AGREEMENT,
distinguished from voidable contract, 104.

definition of, 337.

recovery in quasi contract on, 293.

VOLENTI NON FIT INJURIA, 319.

VOLUNTARY ACT,
not obligatory, 172.

not ground for recovery in quasi contract, 295.
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W.
WAGER OF LAW,

trial by, 101.

WAGERS,
definition of, 191.

illegality of, 191.

WAIVER,
of defenses, 174, 178, 328.

of tort action, 303.

of conditions, 353.

WARRANTIES,
objects of personal property, 84.

distinguished from conditions, 129

representations, 129.

gratuitous, 176.

implied, 268.

subject-matter of, 368.

WASTE,
tort of, 60.

action of, 327.

WATERS,
surface, 47.

percolating, 47.

watercourse, 48.

WILL,
formal requisites of, 59, 333.

revocation of, 59.

definition of, 333.

WORK, LABOR AND MATERIALS,
contracts for, 223.

WRITING,
requirement of, 208, 210, 228.

WRITS,
of chancery, origin of assumpsit, 102.

WRITTEN CONTRACTS,
fraud in execution of, 126.

definition of, 332.

evidence of, 271.

reformation of, 317.

cancellation and surrender of, 362.

discharge by alteration of, 363.

Y.

YEAR,
under statute of frauds, 216-218,
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First Principles of Soil Fertility

By Alfred Vivian. There is no subject of more vitai

importance to the farmer than that of the best method
of maintaining the fertility of the soil. The very evident
decrease in the fertility of those soils which have been
under cultivation for a number of years, combined with
the increased competition and the advanced price of labor,
have convinced the intelligent farmer that the agriculture
of the future must be based upon more rational practices
than those which have been followed in the past. We
have felt for some time that there was a place for a

brief, and at the same time comprehensive, treatise on
this important subject of Soil Fertility. Professor Vivian's
experience as a teacher in the short winter courses has
admirably fitted him to present this matter in a popular
style. In this little book he has given the gist of the

subject in plain language, practically devoid of technical

and scientific terms. It is pre-eminently a "First Book,"
and will be found especially valuable to those who desire

an introduction to the subject, and who intend to do subse-

quent reading. Illustrated. 5x7 inches. 265 pages. Cloth.

Net, $1.00

The Study of Corn
By Prof. V. M. Shoesmith. A most helpful book to all

farmers and students interested in the selection and im-
provement of corn. It is profusely illustrated from photo-

graphs, all of which carry their own story ani,' contribute

their part in making pictures and text mattei a clear, con-

cise and interesting study of corn. Illustrated. 5x7 incheb.

100 pages. Cloth Net, $0.50
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The Management and Feeding of Cattle

By Prof. Thomas Shaw. The place for this book will

be at once apparent when it is stated that it is the first

book that has ever been written which discusses the man-
agement and feeding of cattle, from the birth of the calf

until it has fulfilled its mission in life, whether on the

block or at the pail. The book is handsomely printed on
fine paper, from large, clear type. Fully illustrated. 5^x8
inches. 496 pages. Cloth Net, $2.00

The Farmer's Veterinarian

By Charles William Burkett. This book abounds in

helpful suggestions and valuable information for the most
successful treatment of ills and accidents, and disease

troubles. A practical treatise on the diseases of farm
stock; containing brief and popular advice on the nature,

cause and treatment of disease, the common ailments and
the care and management of stock when sick. It is

profusely illustrated, containing a number of halftone

illustrations, and a great many drawings picturing diseases,

their symptoms and familiar attitudes assumed by farm
animals when affected with disease, and presents, for the
first time, a plain, practical and satisfactory guide for

farmers who are interested in the common diseases of the
farm. Illustrated. 5x7 inches. 288 pages. Cloth. Net, $1.50.

First Lessons in Dairying

By Hubert E. Van Norman. This splendid little book
has been written from a practical point of view, to fill

a place in dairy literature long needed. It is designed
primarily as a practical guide to successful dairying, an
elementary text-book for colleges and for use especially

in short-course classes. It embodies underlying principles
involved in the handling of milk, delivery to factory, ship-
ping station, and the manufacture of butter on the farm.
It is written in a simple, popular way, being free from tech-
nical terms, and is easily understood by the average farm
boy. The book is just the thing for the every-day dairy-
man, and should be in the hands of every farmei- in the
country. Illustrated. 5x7 inches. 100 pages. Cloth. Net, $0.50.

A Dairy Laboratory Guide
By H. E. Ross. While the book is intended primarily

for use in the laboratory, it should be of value to the
practical dairyman. The time has come when the suc-
cessful dairyman must study his business from a purely
scientific point of view, and in this book the scientific
principles, upon which dairy industry is based, are stated
clearly and simply, and wherever it is possible, these prin-
ciples are illustrated by practical problems and examples.
90 pages. 5x7 inches. Cloth Net, $0.50
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Soils

By Charles William Buekett, Director Kansas Agri-
cultural Experiment Station. The most complete and
popular work of the kind ever published. As a rule, a
book of this sort is dry and uninteresting, but in this case
It reads like a novel. The author has put into it his in-
dividuality. The story of the properties of the soils, their
improvement and management, as well as a discussion of
the problems of crop growing and crop feeding, make this
book equally valuable to the farmer, student and teacher.
Illustrated. 303 pages. Sj^xS inches. Cloth. . Net, $1.25

Weeds of the Farm Garden
By L. H. Pammel. The enormous losses, amounting

to several hundred million dollars annually in the United
States, caused by weeds stimulate us to adopt a better
system of agriculture. The weed question is, therefore,
a most important and vital one for American farmers.
This treatise will enable the farmer to treat his field to
remove weeds. The book is profusely illustrated by photo-
graphs and drawings made expressly for this work, and
will prove invaluable to every farmer, land owner, gar-
dener and park superintendent. 5x7 inches. 300 pages.
Cloth Net, $1.50

Farm Machinery and Farm Motors
By J. B. Davidson and L. W. Chase. Farm Machinery

and Farm Motors is the first American book published
on the subject of Farm Machinery since that written by
J. J. Thomas in 1867. This was before the development
of many of the more important farm machines, and the
general application of power to the work of the farm.
Modern farm machinery is indispensable in present-day
farming operations, and a practical book like Farm Ma-
chinery and Farm Motors will fill a much-felt need. The
book has been written from lectures used by the authors
before their classes for several years, and which were pre-

pared from practical experience and a thorough review of

the literature pertaining to the subject. Although written
primarily as a text-book, it is equally useful for the prac-

tical farmer. Profusely illustrated. 5^x8 inches. 520

pages. Cloth Net, $2.00

The Book of Wheat
By P. T. DoNDLiNGER. This book comprises a complete

study of everything pertaining to wheat. It is the work
of a student of economic as well as agricultural condi-

tions, well fitted by the broad experience in both practical

and theoretical lines to tell the whole story in a condensed
form. It is designed for the farmer, the teacher, and the

student as well. Illustrated. Sj/^xB inches. 370 pages.

Cloth Net, $2.00
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The Cereals in America

By Thomas F. Hunt, M.S., D.Agri., Professor of Agron-
omy, Cornell University. If you raise five acres of any kind
of grain you cannot afford to be without this book. It is in

every way the best book on the subject that has ever been
written. It treats of the cultivation and improvement of every
grain crop raised in America in a thoroughly practical and
accurate manner. The subject-matter includes a comprehen-
sive and succinct treatise of wheat, maize, oats, barley, rye,

rice, sorghum (kafir corn) and buckwheat, as related particu-

larly to American conditions. First-hand knowledge has been
the policy of the author in his work, and every crop treated is

presented in the light of individual study of the plant. If you
have this book you have the latest and best that has been
written upon the subject. Illustrated. 450 pages. S}4x8
inches. Cloth $1.75

The Forage and Fiber Crops in America

By Thomas F. Hunt. This book is exactly what its title

indicates. It is indispensable to the farmer, student and
teacher who wishes all the latest and most important informa-
tion on the subject of forage and fiber crops. Like its famous
companion, "The Cereals in America," by the same author, it

treats of the cultivation and improvement of every one of the
forage and fiber crops. With this book in hand, you have
the latest and most up-to-date information available. Illus-

trated. 428 pages. Sj4x8 inches. Cloth $1-75

The Book of Alfalfa

History, Cultivation and Merits. Its Uses as a Forage
and Fertilizer. The appearance of the Hon. F. D. Coburn's
little book on Alfalfa a few years ago has been a profit revela-
tion to thousands of farmers throughout the country, and the
increasing demand for still more information on the subject
has induced the author to prepare the present volume, which
is by far the most authoritative, complete and valuable work
on this forage crop published anywhere. It is printed on fine
paper and illustrated with many full-page photographs that
were taken with the especial view of their relation to the text.

336 pages. 6!4 X 9 inches. Bound in cloth, with gold stamp-
ing. It is unquestionably the handsomest agricultural refer-
ence book that has ever been issued. Price, postpaid, . $2.00

Clean Milk

By S. D. Belcher, M.D. In this book the author sets forth
practical methods for the exclusion of bacteria from milk,
and how to prevent contamination of milk from the stable
to the consumer. Illustrated. 5x7 inches. 146 pages.
Cloth $1 00
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Cabbage, Cauliflower and Allied Vegetables

By C. L. Allen. A practical treatise on the various
types and varieties of cabbage, cauliflower, broccoli, Brussels
sprouts, kale, collards and kohl-rabi. An explanation is given
of the requirements, conditions, cultivation ahd general man-
agement pertaining to the entire cabbage group. After this
each class is treated separately and in detail. The chapter
on seed raising is probably the most authoritative treatise on
this subject ever published. Insects and fungi attacking this
class of vegetables are given due attention. Illustrated. 126
pages. 5x7 inches. Cloth $0.50

Asparagus

By F. M. Hexamee. This is the first book published in

America which is exclusively devoted to the raising of aspara-
gus for home use as well as for market. It is a practical

and reliable treatise on the saving of the seed, raising of the
plants, selection and preparation of the soil, planting, cultiva-

tion, manuring, cutting, bunching, packing, marketing, canning
and drying, insect enemies, fungous diseases and every re-

quirement to successful asparagus culture, special emphasis be-

ing given to the importance of asparagus as a farm and money
crop. Illustrated. 174 pages. 5x7 inches. Cloth. . $0.50

The New Onion Culture

By T. Greiner. Rewritten, greatly enlarged and brought

up to date. A new method of growing onions of largest size

and yield, on less land, than can be raised By the old plan.

Thousands of farmers and gardeners and many experiment

stations have given it practical trials which have proved a

success. A complete guide in growing onions with the great-

est profit, explaining the whys and wherefores. Illustrated.

5x7 inches. 140 pages. Cloth $0.50

The New Rhubarb Culture

A complete guide to dark forcing and field culture. Part

I By J. E. Morse, the well-known Michigan trucker and

originator of the now famous and extremely profitable new
methods of dark forcing and field culture. Part II—Com-
piled by G. B. FiSKE. Other methods practiced by the most

experienced market gardeners, greenhouse men and experi-

menters in all parts of America. Illustrated. 130 pages.

5x7 inches. Cloth $0.50
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Successful Fruit Culture

By Samuel T. Maynard. A practical guide to the culti'

vation and propagation of Fruits, written from the standpoint
of the practical fruit grower who is striving to make his

business profitable by growing the best fruit possible and at

the least cost. It is up-to-date in every particular, and covers
the entire practice of fruit culture, harvesting, storing, mar-
keting, forcing, best varieties, etc., etc. It deals with principles

first and with the practice afterwards, as the foundation, prin-

ciples of plant growth and nourishment must always remain
the same, while practice will vary according to the fruit

grower's immediate conditions and environments. Illustrated.

265 pages. 5x7 inches. Cloth $1.00

Plums and Plum Culture

By F. A. Waugh. A complete manual for fruit growers,
nurserymen, farmers and gardeners, on all known varieties

of plums and their successful management. This book marks
an epoch in the horticultural literature of America. It is a
complete monograph of the plums cultivated in and indigenous
to North America. It will be found indispensable to the
scientist seeking the most recent and authoritative informa-
tion concerning this group, to the nurseryman who wishes to
handle his varieties accurately and intelligently, and to the
cultivator who would like to grow plums successfully. Illus-

trated. 391 pages. 5x7 inches. Cloth $1.50

Fruit Harvesting, Storing, Marketing

By F. A. Waugh. A practical guide to the picking, stor-
ing, shipping and marketing of fruit. The principal subjects
covered are the fruit market, fruit picking, sorting and pack-
ing, the fruit storage, evaporation, canning, statistics of the
fruit trade, fruit package laws, commission dealers and deal-
ing, cold storage, etc., etc. No progressive fruit grower can
aflford to be without this most valuable book. Illustrated.

232 pages. 5x7 inches. Cloth $1.00

Systematic Pomology

By F. A. Waugh, professor of horticulture and landscape
gardening in the Massachusetts agricultural college, formerly
of the university of Vermont. This is the first book in the
English language which has ever made the attempt at a com-
plete and comprehensive treatment of systematic pomology.
It presents clearly and in detail the whole method by which
fruits are studied. The book is suitably illustrated. 288
pages. 5x7 inches. Cloth $1.00

(11)



Feeding Farm Animals

By Professor Thomas Shaw. This book is intended alike
for the student and the farmer. The author has succeeded in
giving in regular and orderly sequence, and in language so
simple that a child can understand it, the principles that govern
the science and practice of feeding farm animals. Professor
Shaw is certainly to be congratulated on the successful man-
ner in which he has accomplished a most difficult task. Hfs
book is unquestionably the most practical work which has ap-
peared on the subject of feeding farm animals. Illustrated.

SH X 8 inches. Upward of 500 pages. Cloth. . . . $2.00

Profitable Dairying

By C. L. Peck. A practical guide to successful dairy man-
agement. The treatment of the entire subject is thoroughly
practical, being principally a description of the methods prac-
ticed by the author. A specially valuable part of this book
consists of a minute description of the far-famed model dairy
farm of Rev. J. D. Detrich, near Philadelphia, Pa. On the
farm of fifteen acres, which twenty years ago could not main-
tain one horse and two cows, there are now kept twenty-seven
dairy cattle, in addition to two horses. All the roughage,
litter, bedding, etc., necessary for these animals are grown on
these fifteen acres, more than most farmers could accomplish
on one hundred acres. Illustrated. 5x7 inches. 200 pages.

Cloth $0.75

Practical Dairy Bacteriology

By Dr. H. W. Conn, of Wesleyan University. A complete
exposition of important facts concerning the relation of bac-

teria to various problems related to milk. A book for the

classroom, laboratory, factory and farm. Equally useful to

the teacher, student, factory man and practical dairyman.
Fully illustrated with 83 original pictures. 340 pages. Cloth.

514 X 8 inches $1.25

Modern Methods of Testing Milk and Milk
Products

By L. L. VanSlyke. This is a clear and concise discussion

of the approved methods of testing milk and milk products.

All the questions involved in the various methods of testing

milk and cream are handled with rare skill and yet in so plain

a manner that they can be fully understood by all. The book
should be in the hands of every dairyman, teacher or student.

Illustrated. 214 pages. 5x7 inches $0.75
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Animal Breeding

By Thomas Shaw. This book is the most complete and
comprehensive work ever published on the subject of which
it treats. It is the first book which has systematized the sub-

ject of animal breeding. The leading laws which govern this

most intricate question the author has boldly defined and
authoritatively arranged. The chapters which he has written
on the more involved features of the subject, as sex and the
relative influence of parents, should go far toward setting at

rest the wildly speculative views cherished with reference to

these questions. The striking originality in the treatment of
the subject is no less conspicuous than the superb order and
regular sequence of thought from the beginning to the end
of the book. The book is intended to meet the needs of all

persons interested, in the breeding and rearing of live stock.

Illustrated. 40."; pages. 5x7 inches. Cloth. , . . $1.50

Forage Crops Other Than Grasses

By Thomas Shaw. How to cultivate, harvest and use
them. Indian corn, sorghum, clover, leguminous plants, crops
of the brassica genus, the cereals, millet, field roots, etc.

Intensely practical and reliable. Illustrated. 287 pages. 5x7
inches. Cloth $1.00

Soiling Crops and the Silo

By Thomas Shaw. The growing and feeding of all kinds
of soiling crops, conditions to which they are adapted, their
plan in the rotation, etc. Not a line is repeated from the
Forage Crops book. Best methods of building the silo, filling

it and feeding ensilage. Illustrated. 364 pages. 5x7 inches.
Cloth $1.50

The Study of Breeds

By Thomas Shaw. Origin, history, distribution, charac-
teristics, adaptability, uses, and standards of excellence of all

pedigreed breeds of cattle, sheep and swine in America. The
accepted text book in colleges, and the authority for
farmers and breeders. Illustrated. 371 pages. 5x7 inches.
Cloth $1.50

Clovers and How to Grow Them
By Tho-mas Shaw. This is the first book published which

treats on the growth, cultivation and treatment of clovers as
applicable to all parts of the United States and Canada, and
which takes up the entire subject in a systematic way and
consecutive sequence. The importance of clover in the econ-
omy of the farm is so great that an exhaustive work on this
subject will no doubt be welcomed by students in agriculture,
as well as by all who are interested in the tilling of the soil!
Illustrated. 5x7 inches. 337 pages. Cloth. Net . . $i.tx)
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Greenhouse Construction

By Prof. L. R. Taft. A complete treatise on greenhouse
structures and arrangements of the various forms and styles
of plant houses for professional florists as well as amateurs.
All the best and most approved structures are so fully and
clearly described that any one who desires to build a green-
house will have no difficulty in determining the kind best
suited to his purpose. The modern and most successful meth-
ods of heating and ventilating are fully treated upon. Special
chapters are devoted to houses used for the growing of one
kind of plants exclusively. The construction of hotbeds and
frames receives appropriate attention. Over loo excellent
illustrations, especially engraved for this work, make every
point clear to the reader and add considerably to the artistic

appearance of the book. 210 pages. 5x 7 inches. Cloth. $1.50

Greenhouse Management

By L. R. Taft. This book forms an almost indispensable
companion volume to Greenhouse Construction. In it the
author gives the results of his many years' experience, to-

gether with that of the most successful florists and gardeners,
in the management of growing plants under glass. So minute
and practical are the various systems and methods of growing
and forcing roses, violets, carnations, and all the most impor-
tant florists' plants, as well as fruits and vegetables described,

that by a careful study of this work and the following of its

teachings, failure is almost impossible. Illustrated. 382 pages.

5x7 inches. Cloth $1.50

Fungi and Fungicides

By Prof. Clarence M. Weed. A practical manual con-

cerning the fungous diseases of cultivated plants and the

means of preventing their ravages. The author has endeav-

ored to give such a concise account of the most important

facts relating to these as will enable the cultivator to combat
them intelligently. 90 illustrations. 222 pages. 5x7 inches.

Paper, 50 cents; cloth $1.00

Mushrooms. How to Grow Them

By William Falconer. This is the most practical work
on the subject ever written, and the only book on growing

mushrooms published in America. The author describes how
he grows mushrooms, and how they are grown for profit by

the leading market gardeners, and for home use by the most

successful private growers. Engravings drawn from nature

expressly for this work. 170 pages. 5x7 inches. Cloth. $i.oo
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Rural School Agriculture

By Charles W. Davis. A book intended for the use of
both teachers and pupils. Its aim is to enlist the interest of
the boys of the farm and awaken in their minds the fact that
the problems of the farm are great enough to command all the
brain power they can summon. The book is a manual of exer-
cises covering many phases of agriculture, and it may be used
with any text-book of agriculture, or without a text-book. The
exercises will enable the student to think, and to work out the
scientific principles underlying some of the most important
agricultural operations. The author feels that in the teaching
of agriculture in the rural schools, the laboratory phase is al-

most entirely neglected. If an experiment helps the pupil to
think, or makes his conceptions clearer, it fills a useful pur-
pose, and eventually prepares for successful work upon the
farm. The successful farmer of the future must be an experi-
menter in a small way. Following many of the exercises are a
number of questions which prepare the way for further re-

search work. The material needed for performing the experi-
ments is simple, and can be devised by the teacher and pupils,

or brought from the homes. Illustrated. 300 pages. Cloth.

5x7 inches $1.00

Agriculture Through the Laboratory and School
Garden

By C. R. Jackson and Mrs. L. S. Daugherty. As its name
implies, this book gives explicit directions for actual work in
the laboratory and the school garden, through which agri-
cultural principles may be taught. The author's aim has been
to present actual experimental work in every phase of the
subject possible, and to state the directions for such work so
that the student can perform it independently of the teacher,
and to state them in such a way that the results will not be
suggested by these directions. One must perform the experi-
ment to ascertain the result. It embodies in the text a com-
prehensive, practical, scientific, yet simple discussion of such
facts as are necessary to the understanding of many of the
agricultural principles involved in every-day life. The book,
although primarily intended for use in schools, is equally
valuable to any one desiring to obtain in an easy and pleasing
manner a general knowledge of elementary agriculture. Fully
illustrated. 5^x8 inches. 462 pages. Cloth. Net . $1.50

Soil Physics Laboratory Guide
By W. G. Stevenson and I. O. Schaub. A carefully out-

lined series of experiments in soil physics. A portion of the
experiments outlined in this guide have been used quite gen-
erally in recent years. The exercises (of which there are 40)
are listed in a logical order with reference to their relation
to each other and the skill required on the part of the student.
Illustrated, About 100 pages. 5x7 inches. Cloth. . $0.50
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The New Egg Farm
By H. H. Stoddard. A practical, reliable manual on

producing eggs and poultry for market as a profitable business
enterprise, either by itself or connected with other branches
of agriculture. It tells all about how to feed and manage,
how to breed and select, incubators and brooders, its labor-
saving devices, etc., etc. Illustrated. 331 pages. 5x7 inches.
Cloth $1.00

Poultry Feeding and Fattening

Compiled by G. B. Fiske. A handbook for poultry keep-
ers on the standard and improved methods of feeding and
marketing all kinds of poultry. The subject of feeding and
fattening poultry is prepared largely from the side of the
best practice and experience here and abroad, although the
underlying science of feeding is explained as fully as needful.
The subject covers all branches, including chickens, broilers,

capons, turkeys and waterfowl; how to feed under various
conditions and for different purposes. The whole subject of
capons and caponizing is treated in detail. A great mass of
practical information and experience not readily obtainable

elsewhere is given with full and explicit directions for fatten-

ing and preparing for market. This book will meet the needs
of amateurs as well as commercial poultry raisers. Profusely

illustrated. 160 pages. S x 7J4 inches. Cloth. . . . $0.50

Poultry Architecture

Compiled by G. B. Fiske. A treatise on poultry buildings

of all grades, styles and classes, and their proper location,

coops, additions and special construction ; all practical in de-

sign, and reasonable in cost. Over 100 illustrations. 125 pages.

5x7 inches. Cloth ... $0.50

Poultry Appliances and Handicraft

Compiled by G. B. Fiske. Illustrated description of a

great variety and styles of the best homemade nests, roosts,

windows, ventilators, incubators and brooders, feeding and
watering appliances, etc., etc. Over 100 illustrations. Over

125 pages. 5x7 inches. Cloth $0.50

Turkeys and How to Grow Them

Edited by Heebekt Mykick. A treatise on the natural

history and origin of the name of turkeys; the various breeds,

the best methods to insure success in the business of turkey

growing. With essays from practical turkey growers in

different parts of the United States and Canada. Copiously

illustrated. 154 pages. 5x7 inches. Cloth $1.00
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Farmer's Cyclopedia

of Agriculture ^ ^
A Compendium of Agricultural Science and Prac-
tice on Farm, Orchard and Garden Crops, and the

Feeding and Diseases of Farm Animals

Xjr EARLEY VERNON WILCOX, Ph. D.

arid CLARENCE BEAMAN SMITH, M. S.

Associate Editors in the Office of Experiment Stations, United States

Department of Agriculture

THIS is a new, practical, and complete
presentation of the whole subject of ag-

riculture in its broadest sense. It is de-

signed for the use of agriculturists who
desire up-to-date, reliable information

on all matters pertaining to crops and stock, but
more particularly for the actual farmer. The
volume contains

Detailed directiom for the culture of every

important field, orchard, and garden crop

grown in America, together with descriptions of
their chief insect pests and fungous diseases, and
remedies for their control. It contains an ac-

count of modern methods in feeding and handling
all farm stock, including poultry. The diseases
which affect different farm animals and poultry
are described, and the most recent remedies sug-
gested for controlling them.
Every bit of this vast mass of new and useful

information is authoritative, practical and easily

found, and no effort has been spared to include
all desirable details. There are between 6,000
and 7,000 topics covered in these references, and
it contains 700 royal 8vo pages and nearly 500
superb half-tone and other original illustrations,

making the most perfect Cyclopedia of Agricul-
ture ever attempted.

Mandjomely hound in clolh, ^3,S0; haif morocco
{xfery JUjnpiuouj), ^4r,S0, pojlpaid

nOAIIPr llinn f^flilDAIIV 315-321 FauHb Avmue, New YofM. Y.

UnHllUC dUUU WUMrftn I , People's Gas Building. Chlcaga. III.
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